INTERNATIONAL CORPORATE
ACCOUNTABILITY ROUNDTABLE

ASSESSMENTS OF EXISTING
NATIONAL ACTION PLANS (NAPS) ON
BUSINESS AND HUMAN RIGHTS

AUGUST 2017 UPDATE

QECC)

European Coalition
for Corporate Justice

Dejusticia

derecho - justicia - sociedad




PROJECT TEAM

QECC)

European Coalition
for Corporate Justice

Dejusticia

derecho - justicia - sociedad

The International Corporate The European Coalition for The Center for the Study of Law,
Accountability Roundtable Corporate Justice (ECCJ) Justice, and Society (Dejusticia)
(ICAR) harnesses the collective promotes corporate is a Colombia-based research
power of progressive accountability by bringing and advocacy organization
organizations to push together national platforms of dedicated to the strengthening
governments to create and civil society organizations, of the rule of law and the
enforce rules over corporations including NGPs, trade unions, promotion of social justice and
that promote human rights and consumer advocacy groups, and human rights in Colombia and
reduce inequality. academic institutions from all the Global South.

over Europe.

Cindy Woods, Legal and Policy Associate, ICAR; Jérome Chaplier, Coordinator, ECCJ; and Claret
Vargas, Senior Researcher, Dejusticia coordinated this project.

ACKNOWLEDGEMENTS

ICAR, ECCJ, and Dejusitica would like to thank the following individuals and organizations for
providing valuable inputs, feedback, and expertise throughout the development of this
updated report:

ICAR: Sarah McGrath, Nicole Vander Meulen, Paige Cunningham, Rutuja Pol, Abby Meaders
ECCJ: Sandra Juncu

Dejusticia: Daniel Marin, Camila Bustos, Diana Rodriguez, César Rodriguez Garavito

Asociacion Ambiente y Sociedad (Colombia)

Bread for All (Switzerland)

Corporate Responsibility Coalition (United Kingdom)
ForUM (Norway)

Human Rights International Corner (Italy)

PublicEye (Switzerland)

Tierra Digna (Colombia)



TABLE OF CONTENTS

INTRODUCGTION ...ttt e ettt e e e e e ettt e e e e s e s b e et et e e e e e saansreeeeeeeessesnnnssateeeeeeesannnraneeeeansaans 1
CROSS-ASSESSIMENT ..ttt et ettt ettt et ettt ettt ettt et et ettt et et et et et et et e et e eeeeeeeeeeeeenneanenee 3
ASSESSMENT SUMMARIES.....ceeeieeeee ittt ettt e e et e e e e e e s e st e e e e e e e sesnnreneeeseeesesannnnee 7
O O Lo V1 =Y N QT oY= FoT o T 070 1 ) O PRR 7
2. The NEtherlands .......co oo s et ee e s neennneea 10
B DBNMATK ettt ettt et et e et e e bt e e bt e e e bt e e et e e e e bt e e ar e e e nareesnns 13
i 101 - o o OO PR RUSPUPRPRRUPIO 16
ST 1 4 LU [ - [P TUPRPP PO PPTTRTPPRO 19
L N Te 1= o SRR P PR PRPUPRRPRRUPO 21
7 N O WY e e e e e e e e e e e aaaaaens 24
2 6e] (o]0 11 o 1T ISP UPR U SUPOPRRUPO 27
IO 1 Te [ Ve [o T o s I 070 ) 30
0 TR | =1 1Y S 33
11, SWITZEIIANG .o s 36
12, UNITEA SEAES ..ot 38
ANNEX: NATIONAL ACTION PLAN (NAP) ASSESSMENTS .....ooiiiiriiienienieeresieesie et e 40
LR =o€ TaYde [T o o TN 0740 1 ) RSP 40
2. The Netherlands ... e 57
B DBNMATK ettt e e s e e b e s nes 75
A FINLANG oottt re e 95
5. LIERUNIA 1o s s 114
LT V= To =T o TP P PSPPSR 133



LI 6lo] (oY1 0] o 1= I UT U TSP PTPPRRUPPRTRNE 174

9. United KiNZAOM (2016)..uuueiiiiiiiiiiiiieeieeeeeeeicciiireeeee e eeeeestbrreeeeeeeeesesssbseeeeseeeeesenassrareeseeessens 205
L0, TEAIY oottt ee e et e e e ee e s et ee et et e et e et eeeeeeneee et en s e reeeaes 222
11, SWILZEIIANG ..ttt et r e e nne e 244
12, UNITEA STATES ..ottt e ettt e st e s ean e s e s enn e s 262

ENDINOTES . ...ciiiiiiiiiiiii e e s bbb e e e e e s s ssbbraseee s 283



INTRODUCTION

‘BACKGROUND

The UN Human Rights Council unanimously adopted the UN Guiding Principles on Business
and Human Rights (UNGPs) in June 2011.% In June 2014, the Human Rights Council
subsequently called on all Member States to develop National Action Plans (NAPs) to further
the implementation of the UNGPs within their respective national contexts.? This
development followed similar requests to Member States made by the European Union in
20113 and 2012,% and by the Council of Europe in 2014.> Additionally, in 2014, the
Organization of American States (OAS) General Assembly endorsed the UNGPs, and requested
the Inter-American Commission on Human Rights (IACHR) to “continue supporting States in
the promotion and application of State and business commitments in the area of human
rights and business.”® Following this initial endorsement, in June 2016, the OAS General
Assembly requested the IACHR to collaborate with and support member States in the
development of NAPs on business and human rights.’

To date, seventeen countries have developed and approved NAPs on business and human
rights, including in 2013: the United Kingdom?® and the Netherlands;’ in 2014: Denmark*® and
Finland;! in 2015: Lithuania,*? Sweden,** Norway,'* and Colombia;'® in 2016: the United
Kingdom’s section iteration?®, Italy,’” Switzerland,® the United States,’ and Germany,?° and
in 2017: France,?! Poland,?? Indonesia,?? Belgium,?* and Spain.?>

Additionally, a number of other States are in the process of developing NAPs on business and
human rights or have publicly announced an intention to do so—including an increasing
number of countries in the Latin American and ASEAN regions.?® As the creation of NAPs on
business and human rights continues to proliferate globally, it is essential that existing NAPs be
closely analyzed in terms of their content and processes in order to assess best practice and to
suggest areas for improvement going forward.

In November 2014, the International Corporate Accountability Roundtable (ICAR) and the
European Coalition for Corporate Justice (ECCJ) published the first Assessment of Existing
National Action Plans (NAPs) on Business and Human Rights, which includes assessments of the
NAPs of the United Kingdom, Netherlands, Denmark, and Finland. In November 2015, an
updated assessment report including the assessments of the Lithuanian and Swedish NAPs was
published by ICAR and ECCJ.

This third iteration of the NAPs assessment report, co-authored by ICAR, ECCJ, and the Center
for the Study of Law, Justice, and Society (Dejusticia), aims to further support the development
and review of NAPs on business and human rights by providing an assessment of all existing



NAPs on business and human rights available in English before April 2017, namely those of the
United Kingdom (both 2013 and 2016 versions), the Netherlands, Denmark, Finland, Lithuania,
Sweden, Norway, Colombia, Italy, Switzerland, and the United States. The report authors aim to
conduct assessments of the English translations of all additional existing NAPs when they
become available, as well as to assess all future NAPs as they are published.

It is intended that these assessments are used to help provide critical and structured feedback
to States who have already developed NAPs and to provide a reference point for States that are
on the path to developing NAPs.

METHODOLOGY

The following assessments of existing NAPs on business and human rights were conducted
using the NAPs Checklist, developed by ICAR and the Danish Institute for Human Rights (DIHR)
and published in Annex 5 of the joint ICAR-DIHR NAPs report, entitled National Action Plans on
Business and Human Rights: A Toolkit for the Development, Implementation, and Review of
State Commitments to Business and Human Rights Frameworks.?’ The NAPs Checklist lays out a
set of twenty-five criteria that address both the content of NAPs and the process for developing
them. Completed NAPs Checklist for eleven out of the seventeen countries that have thus far
released NAPs on business and human rights can be found in the Annex to this report.

In analyzing each NAP’s fulfillment of the criteria outlined in the NAPs Checklist, ICAR, ECCJ, and
Dejusticia conducted extensive desk-based research, as well as direct consultations with ECCJ
member organizations involved in the development of the NAPs in their specific country
contexts, and Colombian civil society with experience in issues of corporate accountability. For
Lithuania, only desk-based research was possible because no ECCJ member organization was
involved in the NAP process and inquiries with the Lithuanian government yielded no response.
Drawing from existing research and the experiences of local civil society groups, these
assessments of existing NAPs are intended as living documents, subject to further revision and
review as the NAPs processes continue within the countries addressed in this report and as new
NAPs on business and human rights are published by additional countries. For example, this
report includes an updated assessment of the Colombian NAP, which was originally reviewed by
ICAR and Dejusticia in September 2016, and updated in May 2017 following significant changes
in the country and the publication of an annual review of implementation of the NAP by the
Colombian government.



CROSS-ASSESSMENT

‘INTRODUCTION

The creation of NAPs on business and human rights is a step toward increased accountability for
State action in implementing key business and human rights frameworks, including the UNGPs.
Since the publication of the 2015 Update of the ICAR-ECCJ NAPs Assessment report, the number
of non-European countries working on formulating NAPS on business and human rights has
increased greatly; and three non-European countries have published NAPs, namely Colombia,
the United States, and Indonesia. This cross-assessment of NAPs from varying regions presents a
unique opportunity to not only identify best practices across global NAPs processes, but also to
evaluate the strength and likely efficacy of the planned measures outlined in these NAPs. The
NAPs included in this cross-assessment include those of the United Kingdom (2013, 2016), the
Netherlands, Denmark, Finland, Lithuania, Sweden, Norway, Colombia, Italy, Switzerland, and
the United States.

As a means of consolidating the information and analysis presented throughout this report,
this section provides a cross-assessment on general trends across eleven out of the seventeen
existing NAPs in terms of both the process used to draft these NAPs and their actual content.
It is hoped that both the positive and the negative trends discussed below can inform the
drafting of other States’ NAPs.

PROCESS

One positive trend that persists across the assessed NAPs is the inclusion of various government
entities during the drafting process.?® All of the assessed NAPs provided for participation across
relevant government ministries in some way, for example, through the creation of inter-
ministerial working groups. Moreover, in each of these cases, the government entity responsible
for oversight of the drafting process was clearly identified.

Another continuing trend across NAPs processes is the inclusion of some form of consultation
with stakeholders. While some consultations appear to have been more comprehensive and
inclusive than others, stakeholder engagement appears to be increasing overall in the assessed
NAPs processes. For example, four of the eleven NAPs processes utilized stakeholder advisory
committees or steering groups of one form or another, namely Denmark, Finland, Colombia, and
Italy. Additionally, five of the eleven NAPs, those of Finland, Sweden, Colombia, Switzerland, and
Italy, provided stakeholders the opportunity to comment on a draft version of the NAP prior to
adoption of the final version. However, it does not appear that the assessed NAPs included



processes to facilitate participation in these consultations by disempowered or at-risk
stakeholders.

Additionally, more NAPs appear to be including information in relation to follow-up and
implementation of the planned future actions included in the NAP. While all of the NAPs
assessed, except the United Kingdom’s 2016 NAP, identify to some extent which government
agency is responsible for implementation of individual action points; the level of specificity varies
greatly. Four NAPs, those of Finland, Colombia, the United States, and Switzerland, identify the
responsible party for implementation of every individual action point. For example, the United
States’ NAP designates the “implementing department or agency” in a separate column in the
NAP, and the Italian NAP designates the “lead” implementing agency for each policy instrument
in an Annex. On the other hand, the NAPs of Sweden, Norway, the Netherlands, and Italy provide
this information for less than half of their action points. In addition, six of the assessed NAPs
identify clearly who is responsible for overall follow-up of the NAP; while five of the assessed
NAPs lay out frameworks for monitoring of and reporting on implementation.

One major weakness across assessed NAPs is a lack of transparency regarding the drafting
process. Overall, there was a general failure by States to provide a timeline for their NAP
processes or publish terms of reference. While the United States did publish terms of reference
and a timeline for public consultation, it did not provide further information about the timeline
of the drafting or revision process. Additionally, no State published information about the budget
that it had set aside for the NAP drafting process.

Another significant weakness in the drafting process of most assessed NAPs is the failure to
conduct national baseline assessments (NBAs) to inform the content of the NAP. Only two of the
eleven assessed NAPs, those of Norway and Italy, are based on a comprehensive NBA. While a
few other States did conduct preliminary studies on relevant laws and policies, such as an
“internal mapping” (the Netherlands), a background memorandum (Finland), or a “stocktaking”
(the United States), none of these documents rose to the level of a comprehensive NBA. This is a
key failure that should be addressed in future NAPs on business and human rights as NAPs must
be evidence-based and tailored to address existing protection gaps in a State’s laws, policies, and
precedents.

CONTENT

Some generally positive trends in relation to the content of the eleven assessed NAPs are that
each NAP explicitly states a commitment to the UNGPs, discusses international and regional
organizations and standards, and includes some discussion of thematic and sector-specific
human rights issues.



One area of advancement in the newly assessed NAPs is an increase in providing commitments
to future action. In 2015, the broad trend of the NAPs thus far evaluated had been to focus
primarily on describing past actions the State had taken, instead of focusing on future
commitments. While all assessed NAPs continue this trend of expounding upon past actions,
some NAPs, particularly those of Italy, Colombia, and Norway, do a good job of laying out
commitments to future actions. However, in the majority of cases, the future action points that
are included across the assessed NAPs are overly vague and do not provide information about
concrete steps that the State will take. This makes it extremely difficult for stakeholders to
adequately monitor whether the State has implemented the actions it has committed to taking
within the NAP.

Another area of improvement in the assessed NAPs is increased focus on vulnerable or
excluded groups. The NAPs of Finland, Italy, and Colombia take into special consideration
various vulnerable groups, such as children, women, indigenous peoples, peoples with
disabilities, and lesbian, gay, bisexual, transgender, and intersex (LGBTI) persons. Other NAPs,
such as those of the United Kingdom, United States, and Switzerland, also mentioned
vulnerable or excluded groups, though to a lesser extent.

A number of significant weaknesses identified in prior iterations of this NAPs assessment
report persist. One of the most significant weaknesses of the content of the assessed NAPs
thus far is their failure to sufficiently explore regulatory options to ensure adequate human
rights protections and access to remedy. The majority of action points included in the assessed
NAPs are primarily focused on actions that involve awareness-raising, training, research, and
other voluntary measures, with very little focus on supporting the development of regulatory
actions. This is problematic as regulatory actions are more likely to effectively and efficiently
address existing governance gaps.

Similarly, while there have been improvements in the overall discussion of Pillar Ill, the
majority of assessed NAPs still only briefly address access to remedy. The majority of NAPs that
address Pillar Il more extensively largely lack specificity in the commitments made by the State
to improve access to remedy and fail to seek to address domestic barriers to access judicial
remedy for business-related human rights abuses which occur at home or abroad, focusing
instead on regional or international initiatives and non-judicial mechanisms. For example, the
Norwegian NAP addresses access to remedy solely by committing to participate in
international or regional initiatives, while the United Kingdom’s NAP commits the State to
continue supporting remedy procedures in other countries. Similarly, the NAPs of the United
States and Italy focus on non-judicial remedies such as the OECD National Contact Point (NCP)
process or grievance mechanisms under the International Code of Conduct for Private Security
Service Providers.



Lastly, only four of the eleven assessed NAPs address the full scope of each States’ territorial
jurisdiction. The majority of the assessed NAPs focus on addressing corporate-related human
rights abuses either at home or abroad, with the exception of the Italian, United Kingdom,
Swedish, and Danish NAPs. The Colombian NAP focuses only on the actions of Colombian or
foreign companies operating within the country; while the United States, Swiss, Norwegian,

and Finnish NAPs focus solely on addressing the impacts of their respective country-based
corporations abroad.



ASSESSMENT SUMMARIES

The following assessment summaries provide an overview of the key outcomes and observations
gathered through the full assessments of eleven assessed NAPs on business and human rights,
namely, from the United Kingdom, the Netherlands, Denmark, Finland, Lithuania, Sweden,
Norway, Colombia, Italy, Switzerland, and the United States. It is hoped that other States that are
considering beginning the process of creating a NAP will use these assessments to inform their
own processes.

The full assessments, touching upon all twenty-five criteria outlined in the ICAR-DIHR NAPs
Checklist, are provided in the Annex to this report. The following assessment summaries are
provided for ease of reference. However, readers are encouraged to cross-reference these
summaries with the full assessments, where further detail and analysis are provided.

1. UNITED KINGDOM (2013)

INTRODUCTION

The United Kingdom (U.K.) was the first State to publish a NAP specifically focused on
business and human rights and explicitly on implementation of the UNGPs in particular. The
United Kingdom made its initial commitment to create a NAP in 20112° and launched the
document in September 2013.3° Other ongoing U.K. government initiatives, while perhaps not
explicitly framed in terms of business and human rights, also reflect U.K. government activity
in this area.?!

The U.K. should be commended for showing leadership in embarking on the process of
developing a NAP and for being the first state to publish such a plan. However, this willingness
to take initiative at a time when other States were reluctant to move forward should not mask
some significant oversights in the drafting and consultation process. Nor should it mask the
apparent lack of momentum in taking forward some elements of the NAP since its release.

In terms of future actions on the part of the U.K. government, the NAP offers mostly voluntary
self-regulation, is somewhat broad, and lacks timelines for implementation. Civil servants have
acknowledged that further work is needed to deliver on the commitments made in the plan.

One of the aims of this assessment, laid out in general terms in this document and more fully
in the attached checklist, is to provide a constructive contribution to the process of creating a
new and updated NAP, which the United Kingdom had committed to do by the end of 2015.3?

This summary provides key trends in terms of process and content, as identified through
the assessment of the U.K. NAP.



PROCESS

The positive aspects of the NAP drafting process include the facts that the government entity
tasked with overseeing the process was clearly identified and a cross-departmental steering
committee was created to ensure that other parts of the government would have a voice in
the process. Moreover, there were pre-drafting consultations with a wide range of
stakeholder groups and the NAP lays out a framework for follow-up (i.e. through the Annual
Report on Human Rights and Democracy) and, as noted above, commits the United Kingdom
to updating the NAP by the end of 2015.

The first weakness in the NAP drafting process was that, as far as ICAR and ECCJ are aware, the
United Kingdom did not conduct a national baseline assessment (NBA)33 prior to the drafting of
the NAP. This is problematic as a NBA has the potential to provide evidence and data
concerning the State’s unique context, current progress in implementation, and remaining
governance gaps, all of which are essential in informing the NAP and ensuring its efficacy in
addressing the most pressing business and human rights concerns within the country.

There were helpful pre-drafting consultation events with stakeholder groups, such as civil
society (including trade unions and NGOs) and different types of businesses. However, the
consultation process could have been improved to better ensure that the other relevant
stakeholders, including impacted communities and rights-holders, were heard. Specifically, the
government should have conducted and published a stakeholder mapping to ensure that all
stakeholders, even those that are less obvious, were given a chance to voice their opinion.
Similarly, the government failed to provide any form of capacity-building in terms of
government-wide education on the UNGPs and failed to facilitate participation in the
consultation process by disempowered or at-risk stakeholders. This means that some voices
that would otherwise have been heard may have been excluded from the dialogue. Moreover,
once the pre-drafting consultation was complete, no draft document was published. The
government did send a copy of the draft to select stakeholders. However, an additional follow-
up consultation with a broad range of external stakeholders on the draft NAP was not
conducted. In conjunction with the delays to the process, this meant that there was a lack of
transparency around the government’s prioritization or de-prioritization of certain issues or
concerns following the consultations.

CONTENT

A strength of the content of the U.K. NAP is that it includes references to how the NAP will
influence the United Kingdom’s interaction with international and regional organizations and
standards. The NAP also addresses a few thematic and sector-specific human rights issues, such
as commitments in relation to procurement and investment agreements, as well as



instructions to embassies and high commissions to support human rights defenders working
on issues related to business and human rights in line with the EU guidelines.

However, the content of the U.K. NAP could be significantly improved. Although the NAP is
organized around all three Pillars of the UNGPs, it is heavily focused on Pillar I, with less
attention given to Pillar | and with a minimalist approach to Pillar Ill. The future actions set out
in the NAP, which primarily focus on voluntary measures, do little to set out binding measures
that broaden and deepen the government’s legal duty to protect human rights and guarantee
access to judicial remedy for business-related human rights violations. The fact that the
commitments made by the U.K. government in the NAP are vague and lack timelines for
implementation, and that the NAP rarely identifies what part of the government will be in
charge of implementing each planned action, is indicative of a lack of planning and
coordination. This also weakens the ability of any party to assess to what extent the United
Kingdom has fulfilled the steps it has committed to within the document. Finally, the NAP does
not prioritize the most serious business-related human rights abuses. The plan does mention
marginalized and at-risk groups, but it lacks an adequate strategy to address these vulnerable
populations



2. THE NETHERLANDS

INTRODUCTION

The Netherlands was the second country to publish a NAP on business and human rights. The
Dutch House of Representatives requested that this NAP be developed, and the final product
was published in December 2013.34 Notably, extensive stakeholder interviews were conducted
prior to drafting the Dutch NAP. However, while the content of the NAP responds to concerns
raised during the stakeholder interviews, it is primarily a backward-looking document with little
attention given to commitments to future action. The few commitments for future action that
are included in the NAP could also be improved, as they are mostly vague and mainly focused
on awareness raising, funding, risk-assessment, and training instead of regulatory action and
concrete measures for improving access to remedy.

This summary provides key trends in terms of process and content, as identified through
the attached assessment of the Dutch NAP.

PROCESS

The positive aspects of the NAP drafting process include the facts that the government entity
tasked with overseeing the process was clearly identified and various entities of the
government were included in the process through an inter-ministerial working group.
Moreover, there were extensive pre-drafting interviews with stakeholders (i.e. business, civil
society, and “implementing organizations”), as well as one round of single stakeholder
consultations during the drafting process.

One weakness of the Dutch NAP drafting process is that no national baseline assessment (NBA)
was conducted and/or published. Although there was an “internal mapping” of government
policies carried out by the inter-ministerial working group, it did not rise to the level of a NBA
and was not made publicly available.3> The interviews appear to have highlighted main issues of
concern for the various stakeholders. However, an NBA is required to fully see the State’s
unique context, progress in implementation, and governance gaps that could be filled to better
protect human rights in relation to business activities.

The stakeholder interviews prior to the NAP drafting process were relatively extensive,
involving interviews conducted by an external expert and then follow-up meetings with the
three stakeholder groups (i.e. business, civil society, and implementing organizations)
separately. However, only a total of 50 external stakeholders were interviewed, no public
consultations took place, no capacity-building measures were included in the interview process,
and an overall timeline and terms of reference for the entire NAP process were never made

10



publicly available. In addition, participation by disempowered or at-risk stakeholders was
neither prioritized nor facilitated during the NAP process.

Finally, the NAP does not specify any follow-up procedures for implementation of the
commitments made within the NAP, and it does not provide any timeline for re-writing or
updating the NAP. This is problematic because most of the action points were meant to occur
in 2014, so the lack of commitment to revisiting the NAP could mean that nothing occurs after
the end of 2014. It also means that it is unclear whether there will be any assessment of how
effectively the listed action points have been put in place in the future, if atall.

CONTENT

It is positive that the NAP recognizes that businesses need to respect human rights both
abroad and domestically, that it includes an explicit commitment to the UNGPs, and that it
integrates a careful review of the CSR activities and intentions of the government. The NAP
also discusses several thematic issues and how the Netherlands interacts with international
and regional organizations and standards. For instance, it aims to improve policy coherence by
integrating human rights and business concerns in trade and investment agreements,
including at the EU level.3® Another positive government initiative is the Sector Risk Analysis,
which was announced earlier in the Dutch CSR policy letter but referenced in the NAP. The
Sector Risk Analysis entails conducting a study to define the sectors that run the greatest risk
of human rights abuses. As a follow-up, the government plans to reach agreements to address
these risks with business enterprises that operate in these sectors. This approach is both
promising and innovative. Its success, however, depends on the quality of the study, the
degree to which the agreements are binding, the manner in which they will be monitored, and
whether a failure to respect them will entail consequences.

The Dutch NAP’s content is mostly focused on current policy measures related to business and
human rights, the issues raised during the stakeholder interview process, and the government’s
response to those issues. The section that is dedicated to forward-looking action points is very
short, at only two pages out of the 44-page document. The action points listed are also
unsatisfactory as the emphasis is on awareness-raising, training, risk assessment, and funding.

While these initiatives are certainly important, there should be action points that are also more
regulatory in nature.3’ The Dutch NAP is also focused mostly on Pillar I, with much less
attention given to Pillars | and Ill, which is problematic as the full scope of the UNGPs should be
addressed. The NAP also does not prioritize the most serious business-related human rights
abuses, and it does not mention marginalized or at-risk groups.

Moreover, many of the action points are overly vague and do not identify a clear timeline for
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implementation or a responsible government entity. For example, although the NAP states that
“credibility is an important element of the Dutch human rights policy,”3 there is no concrete
commitment to change policies or legislation if implementation and enforcement with the
government’s human rights policy is not actually achieved. Furthermore, although the NAP
states that CSR is an integral part of trade missions and “expects companies represented in
trade mission to look into the possible adverse effects of their operations on communities,”3°
the government only expresses an expectation towards companies or trade missions and
embassies, while not setting a clear path forward toward doing so.

12



3. DENMARK

INTRODUCTION

Denmark published its NAP on business and human rights in March 2014. The Danish NAP is
organized around the three Pillars of the UNGPs. Within each Pillar, there is a general summary
of the UNGPs contained in that Pillar, a discussion of the recommendations provided by the
Danish Council for CSR, and a description of actions that have already been taken to implement
principles under that Pillar. Pillar | also includes a short list of actions that the Danish
government commits to take in the future. Additionally, the two annexes go through each
UNGP under Pillars | and Il and explain which past, current, and (occasionally) future actions
have contributed or will contribute to that UNGP’s implementation. The Ministry of Business
and Growth and the Ministry of Foreign Affairs, which were responsible for the NAP drafting
process, conducted consultations. However, the government could have improved the
consultation process by including more stakeholders and extending the time allotted for this
aspect of the NAP process. Other procedural deficiencies include the failure to conduct a
national baseline assessment (NBA) and the lack of terms of reference and a timeline for the
overall NAP process.

Denmark has undergone a number of initiatives to promote business respect for human rights.
One such initiative has been to extend the CSR reporting requirement for large Danish
companies to include policies to respect human rights and policies to reduce negative impacts
on the climate. Another initiative has been to establish a Mediation and Complaints-handling
Institution for Responsible Business Conduct, which was established by law in 2012. These are
positive developments. However, the content of the NAP could still be significantly improved
by including more future commitments to build on what has already been done pursuant to
Denmark’s earlier NAP on corporate social responsibility (CSR). This is especially true in regard
to binding measures under Pillars | and Ill that would more effectively engage the
government’s legal duty to protect human rights and guarantee access to judicial remedy.

This summary provides key trends in terms of process and content, as identified through
the assessment of the Danish NAP.

PROCESS

The positive aspects of the NAP drafting process include the fact that recommendations
provided by the Danish Council for CSR*® were solicited and included in the NAP. In addition,
the Ministry of Business and Growth and the Ministry of Foreign Affairs, which were
responsible for the NAP process, consulted with the Ministry of Justice, the Ministry of
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Employment, the Ministry of Education, the Danish Export Credit Fund, and the Investment
Fund for Developing Countries (IFU).

However, the process for stakeholder consultations was not clearly communicated.
Furthermore, only a select group of members of the Danish Council for CSR were consulted
about the draft NAP, very limited time was given to provide input to the draft NAP, and other
important stakeholders, such as the Danish Consumer Council, were left out of the
consultation process entirely. Disempowered or at-risk stakeholders were also not consulted in
the process.

Another weakness in the process employed to draft the Danish NAP is that no national
baseline assessment (NBA) was conducted and/or published. Although there are descriptions
in the NAP on how laws and policies that already exist implement the UNGPs, by failing to
conduct an NBA, Denmark missed the opportunity to see the State’s unique context and
governance gaps that should be addressed in order to increase the protection for human
rights. The government also failed to publish terms of reference and a timeline for the overall
NAP process.

The NAP also does not detail what follow-up measures will be put in place to ensure that

commitments made in the NAP are implemented effectively. Although there is a reference to
the fact that Denmark’s earlier CSR NAP will be “continually updated,”4!
or when that will happen, nor does it specify if the same will be done for the NAP on business

it does not specify how

and human rights.

CONTENT

One positive aspect in terms of the content of the Danish NAP is that it provides a “principle-by-
principle” approach in Annexes 1 and 2, laying out which past, current, and, in the case of Pillars
| and Ill, a few future steps that are relevant to the implementation of the UNGP in question.

Another positive aspect is that a few of the planned actions are specific, including the planned
action to create an inter-ministerial working group to research whether legislation in relevant
areas should and could feasibly include extraterritorial obligations. This action includes
questions the group will be tasked with addressing and suggests that Denmark is interested in
exploring ways to ensure that its businesses respect human rights abroad, as well as within
Denmark. The commitment to require labor clauses in all government contracts for
construction projects instead of just for those above DKK 37.5 million is also very specific.
Having said that, the remaining planned actions are quite vague, and none of them specify
timelines.
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One negative aspect of the Danish NAP is that it does not remedy the fact that Denmark’s
implementation of the UNGPs has so far been focused on guidance and self-regulation
under Pillar Il and access to non-judicial remedy under Pillar llI, failing to provide adequate
regulatory measures under Pillars | and concrete measures to provide access to judicial
remedy under Pillar 11142 In this regard, while the inter-ministerial working group on
extraterritorial legislation focuses on access to judicial remedy, it is unclear whether this
working group will address the issue of mandatory human rights due diligence in areas of
particular risk and importance.

Another shortcoming of the Danish NAP is that it only lists a very limited number of future
actions. The NAP points to policies put in place in the past or currently being implemented and
refers to commitments made under the CSR NAP, instead of developing new commitments
specific to business and human rights. As such, the NAP reads more like a backward-looking
document than a comprehensive plan for the future. For example, in addition to laying out the
courses and guidance on responsible business conduct that the government provides through
the Ministry of Finance, the Trade Council, and Danish embassies, it is not clear within the NAP
whether there will be additional funding to these programs or if the government will conduct
an evaluation of their implementation with a promise to improve them where needed. Another
weakness in the content of the NAP is that there is no discussion of how the government will
seek to protect vulnerable or excluded groups.
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4. FINLAND

INTRODUCTION

Finland announced its decision to create a NAP on business and human rights in its Resolution
on Corporate Social Responsibility on November 22, 2012.4® The Finnish government created a
working group to draft the NAP, and the NAP was adopted on September 17, 2014.4* The NAP
drafting process included many different government ministries and included two public
consultations with stakeholders, as well as the possibility to comment in writing. However,
while the NAP includes a large number of action points and information about steps that
Finland is already taking, the action points primarily focus on voluntary measures, dialogue,
training, and research, instead of on mandatory measures. Additionally, several of the action
points are overly broad and vague.

This summary provides key trends in terms of process and content, as identified through
the attached assessment of the Finnish NAP.

PROCESS

Finland’s NAP drafting process had several positive aspects, including the facts that the
government entity tasked with overseeing the process was clearly identified and
representatives from many different government ministries were members of the working
group in charge of drafting the NAP. Moreover, there were two public hearings with
stakeholders, the working group consulted with stakeholders in writing, and the consultation
dates were published. In addition, the process for drafting the NAP was discussed in the
Committee for Corporate Social Responsibility (YHVA), which is a multi-stakeholder body acting
under the Ministry of Employment and the Economy and gathering business, trade unions,
decision-makers, and NGOs. Lastly, the ministries responsible for implementing and following
up on each action point are identified, and the responsibility for yearly monitoring of the
implementation of the NAP as a whole is placed in the hands of the Committee for Corporate
Social Responsibility.

One weakness of the Finland NAP drafting process was that no national baseline assessment
(NBA) was conducted and/or published. Instead, a background memorandum was carried out
by government ministries and published. This memorandum included information on “Finnish
legislation, provisions on fundamental rights and international conventions, and other
measures and practices of the authorities in relation to the UN principles.”* It was created for
use by the working group and was intended to inform its proposals. However, this
memorandum did not rise to the level of a NBA because it did not focus on the key questions of



the UNGPs, and non-State stakeholders did not find it very useful and were not involved in its
development. This is problematic because a thorough NBA is necessary to ensure that the
government identifies the most pressing legislative gaps in the protection of human rights.

Another procedural flaw is that, as far as ICAR and ECCJ are aware, the Finnish government did
not take special steps to facilitate the participation of disempowered stakeholders such as
migrants, Indigenous peoples in northern Finland, or other minorities. Finally, although the
dates of the consultations were published and the NAP process was discussed in the Committee
for Corporate Social Responsibility, the overall process was unclear. After the working group in
charge of drafting the NAP had published its proposal, the Finnish government did not provide
information about the status of the draft nor about the political process through which the NAP
would be approved. Therefore, it was unclear which process the second round of consultations
was supposed to influence. Publishing or sharing this information would have further increased
the transparency of the NAP process and ensured meaningful participation of civil society. In the
end, the government approved the NAP based on the working group's proposal and a separate
political statement®® in an informal meeting of the ministers. In its statement, the government
underlined its priorities for the NAP’s implementation, concretized some of the commitments,
and partly improved the ambition level compared to the working group's original proposal.

CONTENT

The Finnish NAP addresses thematic issues such as children’s rights, communication
technology, and extractive activities. The NAP also extensively discusses international and
regional organizations and standards and how Finland plans to use these to push for the
implementation of the UNGPs. The NAP also discusses various vulnerable groups, and there are
action points specifically dedicated to them. Another positive aspect of the NAP’s content is
that each list of action points is assigned to a particular ministry or ministries, and the NAP
indicates a year by which the action points should be completed for just over half of the action
points. This specificity is positive because it allows stakeholders, including agents of the Finnish
government, and civil society to hold a particular ministry accountable if an action point is not
completed by the year indicated in the NAP.

In addition to identifying the responsible government entity and a deadline for completion,
however, individual future action points in a NAP should also state what the government is
going to do in concrete term, instead of being overly broad or vague. In this respect, the Finnish
NAP is somewhat mixed. For example, there is a future action point that commits to adding a
field to the public procurement notification service (HILMA) regarding whether social aspects
were considered in the procurement decision in order to increase the amount of data available
on this matter. Instead of just saying that the government will improve the availability of data,
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this future action point shows specifically how the government will do this. Other future action
points, however, are overly broad or vague. For example, one of the future action points says
that Finland “shall participate in the UN Business and Human Rights Forums and support the
work of the working group related to the UN principles.”#’ This future action point does not
clearly lay out information on what type of support (e.g. financial or technical) Finland will
provide. Another flaw in the content of the Finnish NAP is that there is very little attention paid
to Pillar lll, with the focus of the NAP on Pillars | and Il. Finally, apart from committing to
prepare to implement the European Commission’s directive on non-financial reporting, there is
a lack of mandatory or regulatory measures, and the NAP instead focuses on voluntary
measures, including dialogue, training, and research.

The Finnish CSOs found it positive that, within the action items outlined in the NAP, the
government committed to commissioning a thorough legislative survey focusing on the
UNGPs’ three Pillars and current legislative gaps, as the survey aims to provide concrete
proposals for the way forward. In addition, the government committed in the NAP to looking
into improving social responsibility criteria, in line with the EU Public Procurement Directive,
when amending the Public Procurement Act. Moreover, according to the NAP, the majority of
State-owned companies will start to assess their human right risks throughout their production
chain and report on this. Furthermore, a separate complaint mechanism will be established in
order to report alleged human rights violations of State-owned companies.
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5. LITHUANIA

INTRODUCTION

Lithuania released its NAP on business and human rights in February 2015. The NAP is organized
under the three Pillars of the UNGPs, which the NAP refers to as Objectives 1, 2, and 3. At this
time, there is no publicly available information (in English) about the process used to create the
NAP in Lithuania. This lack in transparency is itself an indication of an inadequate process.

Overall, the NAP does not clearly articulate which listed actions are past actions, ongoing actions,
or future actions. Moreover, in terms of content, the NAP leaves much to be desired. On the
positive side, the NAP does touch on international and regional organizations, identifies the
government entity responsible for many of the measures foreseen, touches on vulnerable
groups, and provides a number of commitments under Pillar Ill. However, there are some
measures foreseen that are either irrelevant or not explicitly tied to business and human rights,
all of the measures foreseen are voluntary in nature, the NAP does not explicitly discuss abuses
that occur abroad, and many of the measures foreseen are overly vague. It is hoped that other
States that are considering beginning the process of creating a NAP will use this assessment to

inform their own processes.

This summary provides key trends in terms of process and content, as identified through the
attached assessment of the Lithuanian NAP.

PROCESS

At this time, there is no publicly available information (in English) about the process used to
create the NAP in Lithuania. This lack in transparency is itself an indication of an inadequate
process, and makes the Lithuanian NAP an outlier among the other published NAPs to date.
Furthermore, the NAP does not specify any follow-up procedures for implementation of the
commitments made within the NAP, and it does not provide any timeline for rewriting or
updating the NAP.

CONTENT

It is positive that the NAP discusses international organizations, specifically the OECD. It is also
positive that, for the majority of the measures foreseen, the NAP identifies the ministry within
the Lithuanian government responsible for implementation. The NAP also discusses some

vulnerable groups, such as women and persons with disabilities, both in the general document



and within the measures foreseen. Finally, Pillar Il receives quite a bit of attention in the NAP,
with a lot of discussion about reforms to the judicial system.

One weakness of the NAP is that, despite discussing Pillar Ill, some of the measures planned and
related to access to remedy are not explicitly tied in the NAP to business and human rights but
rather are overall reforms to the judicial system. Although these reforms could benefit victims of
adverse human rights impacts, the NAP does not clearly make the connection to corporate-
related human rights harms. This is also true of measures foreseen in other sections of the NAP.
For example, the commitment to conduct seminars and informal education about discrimination
against persons with disabilities states that these seminars will be for civil servants, trade union
leaders, and “other target groups,” but does not explicitly say that business is a target group.*®
Other measures foreseen are entirely irrelevant as stated. For example, one measure foreseen is
the commitment to conduct a “discrimination study.”4 The NAP states that the study will look at
the reasons for changes in societal attitudes and causes of discrimination,>® without articulating
any connection to discrimination by business specifically.

Another weakness of the Lithuanian NAP is that none of the measures foreseen involve
regulatory actions, but instead are all voluntary in nature and focus on trainings, studies, funding
for NGOs, and conferences, among others. There is also no reference to a company’s
responsibility for abuses that occur abroad as opposed to within Lithuania. Moreover, many of
the action points are overly vague, and, although some of the measures foreseen include a
general timeline (usually as part of another action plan that is slotted to last for a range of years),
more specific timelines would be more in line with recommended practice.
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6. SWEDEN

INTRODUCTION

Sweden published its NAP on business and human rights in August 2015. The Ministry of Foreign
Affairs was the lead ministry for the NAP process in Sweden. The Swedish NAP is organized
around the three Pillars of the UNGPs. Under each Pillar, there is a brief explanation of the Pillar
and additional information specific to Sweden, such as existing laws that relate to Pillars | and Il
and the Government’s expectation of companies under Pillar Il. The measures taken and
measures planned are listed in separate annexes at the end of the NAP. During the drafting
process, Sweden posted the draft of the NAP to its website for public comment and conducted
four consultations, all of which were held in the spring of 2015. Over 100 non-governmental
organizations (NGOs), trade unions, and government agencies participated in these
consultations. However, only a few of the observations made by NGOs were included in the final
NAP. Other procedural deficiencies include the failure to conduct a National Baseline Assessment
(NBA), the failure of the government to clearly communicate the process for stakeholder
participation, and the lack of terms of reference and a timeline for the overall NAP process.

The content of the NAP could have been improved. On the positive side, the NAP does discuss
international and regional organizations, thematic issues, and references the expectation that
businesses respect human rights both domestically and abroad. However, some of the measures
planned are not explicitly tied to the past, many of them are vague, all lack clear timelines and
identification of the responsible government entity, and the majority are non-regulatory in
nature. It is hoped that other States that are considering beginning the process of creating a NAP
will use this assessment to inform their own processes.

This summary provides key trends in terms of process and content, as identified through the
attached assessment of the Finnish NAP.

PROCESS

The positive aspects of the NAP drafting process include: (1) the government entity tasked with
overseeing the process was clearly identified, (2) various entities within the government were
involved in some way, (3) the draft NAP was published for comment, and (4) there were four
public consultations with stakeholders.

However, during the consultations, the Swedish government specifically stated that it did not
facilitate participation by disempowered or at-risk stakeholders in the NAP process.>! In fact,
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Sweden’s indigenous community, the Sami, were not represented at the consultations despite
the fact that Sweden’s NCP recently had a case related to indigenous peoples’ rights and
business brought before it. Additionally, according to ECCJ, only a few of the observations made
by NGOs were included in the final NAP, and a “majority of problems identified were left
unaddressed.”>? As far as ICAR and ECCJ are aware, no stakeholder mapping was conducted.

Another weakness in the process employed to draft the Swedish NAP is that no National Baseline
Assessment (NBA) was conducted and/or published. Although there are descriptions in the NAP
on how laws and policies that already exist implement the UNGPs, by failing to conduct a NBA,
Sweden missed the opportunity to see the State’s unique context and governance gaps that
should be addressed in order to increase the protection for human rights. The government also
failed to publish terms of reference and a timeline for the overall NAP process.

Although Sweden commits to following up on the NAP in 2017, the NAP does not detail what
follow-up measures will be put in place to ensure that commitments made in the NAP are
implemented effectively. For the majority of the planned measures, the NAP does not identify
which government entity is responsible for implementation, nor does it identify who is
responsible for overall follow-up.

CONTENT

One positive aspect of the NAP is Sweden’s commitment to consider strengthening its National
Contact Point (NCP) for the OECD Guidelines. This commitment is one of the more specific and
concrete measures planned. Another positive aspect is that the NAP discusses international and
regional organizations and standards fairly extensively, both in the document as a whole and
specifically in the planned measures annex. The NAP also discusses several thematic issues, and,
although there are not explicit references to extraterritorial jurisdiction, the NAP does include
many references to the expectation that businesses should respect human rights both
domestically and abroad.

The Swedish NAP heavily focuses on Pillar I, but also addresses Pillar Ill. However, one weakness
in the Swedish NAP is that some of the measures planned are not clearly relevant to or explicitly
tied to business and human rights. For example, there is no explanation in the NAP about how
the commitment to have an inquiry into whether or not Sweden should make the UN
Convention on the Rights of the Child part of national law will be relevant to business.>® Some of
the measures planned related to access to remedy are also not explicitly tied in the NAP to
business and human rights but rather are overall reforms to the judicial system. Although these
reforms could benefit victims of adverse human rights impacts, the NAP does not clearly make
the connection to corporate-related human rights harms.
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Another weakness in the Swedish NAP is that only two out of the twenty-seven measures
planned directly relate to the regulation of corporations. These two measures relate to EU

Directives, and Sweden is only actually going beyond what it is required to do by the EU in one of

those measures. The rest are non-regulatory measures such as trainings, promoting the UNGPs,
and providing support to Shift’s Reporting and Assurance Framework Initiative (RAFI).

Some of the actions listed in the measures planned annex were actually completed in the past,
with no reference to how the Swedish government intends to follow up on them. Other actions
planned that are actually future commitments are overly vague. For example, the NAP states
that Sweden will ensure that State-owned companies conduct human rights due diligence, with
no further information about how it will ensure that this occurs. Moreover, only one measure
planned has a clear timeline for implementation, and the remaining twenty-six measures
planned have no reference to when the government plans on beginning or completing the
commitments outlined in the NAP.
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7. NORWAY

INTRODUCTION

The Norwegian government announced its intention to create a National Action Plan (NAP) on
business and human rights at the 2012 UN Forum on Business and Human Rights. The NAP was
officially launched by the Minister of Foreign Affairs, Bgrge Brende, in October 2015.

The Norwegian NAP is based on the government white paper, Opportunities for All: Human
Rights in Norway’s Foreign Policy and Development Cooperation, which commits the government
to creating a NAP, and presents twenty-four measures” relating to the State’s duties according to
the UN Guiding Principles on Business and Human Rights (UNGPs) under Pillar | (State duty to
protect) and Pillar lll (access to remedy) that the Norwegian government intends to enact. The
NAP also highlights five expectations that the Norwegian government has of all companies.

This summary outlines key trends in terms of process and content, as identified through the
attached assessment of the Norwegian NAP. It is hoped that other States that are considering,
beginning, or are in the process of creating a NAP will use this assessment to inform their own
processes.

PROCESS

The steps taken by the Norwegian government during the drafting process demonstrated strong
commitment to the NAP. As a first positive step, the government made clear that the Ministry of
Foreign Affairs was responsible for the drafting process. Another positive aspect of the NAP
process was the creation of a National Baseline Assessment (NBA), an often-overlooked step in
NAPs processes, which the Norwegian government contracted with a senior research at the Fafo
Research Foundation to conduct. Additionally, the government created an interdepartmental
group of ministries for formal and information consultations on the NAP. However, it is unclear
which ministries were involved and to what extent.

The Norwegian government also showed its commitment to the NAP process by holding several
series of individual- and multi-stakeholder consultations with business, civil society, and
indigenous peoples’ representatives. The Ministry of Foreign Affairs also sought input from a
range of government ministries and institutions.

“ The measures in the Norwegian NAP are not numbered; however, for ease of reference, the authors of this
assessment have assigned each bullet point within the shaded “measures” boxes of the NAP a number in ascending
order from 1-24. The “government expectations” box on p. 30 of the NAP has not been included in this assignation.
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One negative aspect of the NAP process was that the Norwegian government did not facilitate
direct participation of disempowered or at risk stakeholders, nor was any stakeholder steering
group or advisory committee created. The NAP process could also have been improved by
increased transparency around the timeline, resources, and drafting process, and by conducting
and publishing a stakeholder mapping.

CONTENT

There are a number of positive aspects in relation to the content of the NAP. First, the NAP
contains a high-level statement of commitment to the UNGPs, and the majority of the NAP
content is organized around the three Pillars of the UNGPs. The NAP also does a good job in
recognizing the role of international and regional organizations and standards and encourages
both the State and business to use those organizations and standards to push for greater respect
for human rights.

Another positive aspect of the NAP is that it addresses thematic and sector-specific human rights
issues in its planned future measures. Future commitments are made in a number of areas such
as trade, conflict areas, corruption, security concerns, indigenous rights, responsible investment,
extractives, and public procurement. Furthermore, while the majority of the NAP content
focuses on human rights harms abroad, there are a number of legislative and policy measures
that have impacts of domestic concern. Finally, the NAP commits to the creation of an
interministerial working group to ensure coordinated implementation of the NAP; however, this
commitment could be much stronger with a framework for reporting on implementation of the
NAP measures.

One negative aspect of the NAP is that it heavily emphasizes the promotion of corporate social
responsibility (CSR), over a stronger focus on ensuring the State upholds its own international
duties to protect human rights and provide effective remedy. Furthermore, the NAP mainly
focuses on promoting CSR and protecting human rights abroad, thus inadequately addressing
the full scope of the State’s jurisdiction as it is skewed towards external concerns. The NAP also
fails to address issues regarding negative human rights impacts arising within the context of
business supply chains.

Another criticism of the NAP is that the majority of the established measures lack specificity,
measurable targets, criteria for success, and a fixed timeline. Most of the measures commit the

” u ”

government to vague activities such as “improving,” “strengthening,” “expecting” or
“continuing” certain broad activities. In general, vague monitoring and implementation
commitments and lack of reporting requirements are also a major shortcoming of the NAP
Additionally, the majority of the planned measures of the NAP do not identify the government

agency responsible for monitoring and enforcement. Ultimately, this limits the effectiveness of
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the NAP as it prevents ownership of the measures contained within it and makes it difficult to
identify whom to hold to account for failure to implement the plan.
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8. COLOMBIA

INTRODUCTION

The Colombian government announced its decision to create a National Action Plan (NAP) on
business and human rights in early 2015.>* The Presidential Advisory Office for Human Rights led
the drafting process, with the accompaniment of the Ministry of the Presidency. A steering
committee was created to guide the drafting process, and the first draft of the NAP was
published in October 2015. The NAP was officially launched in December 2015.

The Colombian NAP is organized around the three Pillars of the UN Guiding Principles on
Business and Human Rights (UNGPs). The substantive content of the NAP is divided into eleven
main lines of action, which are organized under the three Pillars, and contain multiple action
points. Overarching the specific content, the NAP seeks to prioritize four key sectors: energy,
mining, agro-industry, and road infrastructure.

This summary provides key trends in terms of process and content, as identified through the
attached assessment of the Colombian NAP. It is hoped that other States that are considering
beginning or are in the process of creating a NAP will use this assessment to inform their own
processes.

PROCESS

The positive aspects of the NAP drafting process include: (1) the government entity tasked with
overseeing the drafting of the NAP was clearly identified; (2) various entities of the government
were involved in the process through an inter-governmental working group; (3) various
governmental, non-governmental, and international actors were involved in the process through
a steering committee; (4) follow up and implementation measures were established; and (5) four
public consultations were held with stakeholders on the draft NAP before final publication.

However, the NAP consultation process failed to include in meaningful ways at-risk and
disempowered stakeholders, including indigenous communities, Afro-descendent communities,
peasants, Colombians living outside of the country as a result of the internal conflict, and other
affected communities. Colombian NGOs and civil society organizations, like the authors of this
report, have remarked on these failures, and some have heavily and publicly criticized the
consultation process.

Additionally, while the NAP establishes a system of evaluation and follow-up, these mechanisms
could be improved by explicitly committing the government to drafting a second iteration of the
NAP following the completion of the three-year term of the current NAP. The revision process



could also be improved by including affected communities, organizations that defend the rights
of these communities, and civil society organizations beyond organizations identified with
corporate interests (however legitimate those organizations are) in the process of designing,
drafting, and formulating the content of the revised NAP.

Another weakness in the process employed to draft the Colombian NAP was the failure to
conduct and publish a national baseline assessment (NBA).>> By failing to conduct a NBA, the
Colombian government missed the opportunity to map the State’s unigue context in relation to
business and human rights and pinpoint the governance gaps that should be addressed in the
content of the NAP in order to increase protection for human rights in the context of corporate
activities. Moreover, the lack of a baseline assessment has resulted in complaints that the NAP
fails to take into account the realities on the ground of affected communities’ access to justice
and to other mechanisms of protection or accountability. The UN Working Group on Business
and Human Rights has insisted, in its 2014 and 2015 thematic reports, on the importance of
NBAs in the elaboration of NAPs as well as in the process of developing appropriate modes of
measuring the impacts and implementation of a NAP.>®

The government also failed to publish terms of reference and a timeline for the overall NAP
process.

CONTENT

Overall, the content of the NAP aligned itself with several established good practices in business
and human rights, particularly with regard to the provision of information for businesses to
understand human rights obligations. It also focused on several, though not all, of the business
activities that have the greatest risk of being carried out in a context that could lead to human
rights violations.

One positive aspect of the Colombian NAP is that it does a good job of identifying within the
content of each action point which State agency, ministry, or office is responsible for the
implementation of that commitment. Each point specifically lists which organ will lead or
supervise the implementation of the established action items. Similarly, all action points are
forward looking. Additionally, the NAP lays out a well-developed framework for evaluation and
follow-up. The NAP is seen as a “living plan, in constant revision” and provides for yearly
reporting to the Presidential Advisory Office for Human Rights by each government institution
tasked with taking specific actions in the NAP.>’ This information is also to be made public. The
NAP establishes bi-annual regional rounds of review to assess the ground implementation of the
NAP. Additionally, following the NAP’s three-year validity, the final evaluation of the NAP shall be
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completed within ten months. These follow-up mechanisms would be strengthened by an
explicit commitment from the government to draft a second iteration of the NAP.

One negative aspect of the Colombian NAP is that many of the government action points are
overly vague, making it difficult to discern the concrete steps the NAP is committing specific
government agencies or ministries to take. This difficulty hampers the ability for stakeholders,
including internal government actors, to hold responsible government entities accountable for
their commitments. A large percentage of action points are non-regulatory in nature, and
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appoint different State agencies the tasks of “supporting,” “reinforcing,” “guaranteeing” and
“promoting,” various standards or programs. For example, action point 4.9 commits the Ministry
of Labor to “reinforce actions aimed at protecting the right to freedom of unionization and
collective negotiations.”>® Similarly, action point 7.3 commitments the same ministry to
“guarantee respect for labor rights.”>° This type of broad language makes the exact nature,
extent, and process of the government’s commitment unclear. Another weakness of the NAP is
that, while it establishes specific timelines for some action points, it does not do so for the
majority of action points, making it more difficult to hold government accountable during

implementation and evaluation.

Moreover, there is very little detail on the accountability measures that the NAP will support,
whether with regard to past human rights violations or with regards to human rights violations
that may arise in the future

An important expected change in Colombia’s situation for the duration of the NAP, and
throughout the process of its continued revision, is the implementation of the peace accord.
Although the peace agreement was initially rejected by voters in a plebiscite in October 2016, a
revised peace agreement, addressing the main objections of the campaign against the
ratification of the peace accord, was signed on November 24, 2016 and approved by Congress
on November 30, 2016.%° As of this writing (updated in May 2017), the “Final Agreement for the
End of Conflict and the Construction of a Stable and Lasting Peace” (Final Peace Agreement) is in
place, and implementation of its terms is under way.®! It is therefore recommended that the NAP
be revised and harmonized more explicitly with the relevant provisions in that agreement,
including the terms regarding accountability of third parties in point 5 of the Final Peace
Agreement (“agreement on victims of conflict: an integral system for truth, justice, reparation
and non-repetition, including the Special Jurisdiction for Peace (JEP) and a Commitment on
Human Rights”).6?
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9. UNITED KINGDOM (2016)

INTRODUCTION

In 2013, the United Kingdom (U.K.) became the first State to develop and publish a National
Action Plan (NAP) on business and human rights. It is also the first country to release a second
iteration of its NAP—published in May 2016. Drafting of the 2016 NAP was jointly owned by the
Foreign and Commonwealth Office (FCO) and Department for Business, Innovation and Skills
(BIS).

The 2016 U.K. NAP retains the same structure as the 2013 NAP, and follows the three Pillars of
the UN Guiding Principles on Business and Human Rights (UNGPs). The introductory section of
the 2016 NAP provides updates to the development of UNGPs implementation since the first
iteration of the U.K. NAP was published. The sections on each pillar of the UNGPs clearly
delineates between past actions and future government commitments. The NAP also provides
case studies in these sections to illustrate some of the United Kingdom’s actions in relation to
promoting responsible business conduct.

This summary outlines key updates in terms of process and content, as identified through the
attached assessment of the 2016 U.K. NAP. It is hoped that other States that are considering
beginning or are in the process of updating a NAP will use this assessment to inform their own
processes.

PROCESS

The positive aspects of the 2016 NAP drafting process include: (1) the government entities
tasked with overseeing the process were clearly identified; (2) advances in the NAP drafting
process were publicly communicated to a certain extent; and (3) numerous consultation events
were held to increase the involvement of interested stakeholders. Prior to the release of the
2016 NAP, the United Kingdom conducted a total of nine public consultation events that
included government departments, civil society groups, businesses, and academics. The
government released a summary document of its consultation processes and facilitated the
publication of stakeholder submissions. The United Kingdom also continued with some of the
positive commitments expressed in the 2013 NAP, such as promoting numerous international
and regional organizations to implement the UNGPs, and prioritizing a number of thematic and
sector specific human rights issues.
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Unfortunately, similar to the 2013 NAP, the U.K. government did not conduct a national baseline
assessment (NBA) in the process of updating its NAP. Without undertaking an NBA, it is difficult
for the U.K. government to make fully informed updates to its NAP.

The failure of the 2016 NAP to commit to a future iteration is a weakness that may signal a lesser
commitment to the NAP process moving forward. Although the 2016 NAP includes a
commitment that the FCO will continue to report on the progress of the NAP’s implementation
in its Annual Report on Human Rights and Democracy, the U.K. government did not committo a
third iteration of the NAP. While the NAP does state that a steering group comprised of civil
society and business representatives will meet periodically to monitor implementation of the
NAP, it fails to specify who is currently part of the group or how often it will meet.

While the U.K. improved upon the inclusivity of its consultation events prior to drafting the 2016
NAP, it still failed to include impacted communities and disempowered or at-risk stakeholders.
Similar to the 2013 NAP process, the government failed to conduct a stakeholder mapping to
identify at-risk or disempowered stakeholders, did not publish a clear timeline for stakeholder
participation, or provide for capacity building where necessary to facilitate meaningful
engagement in the NAP process.

CONTENT

Overall, the 2016 NAP focuses largely on promoting the UNGPs and responsible business
conduct, and provides very few commitments in relation to upholding the U.K. government’s
duty to protect human rights. A strength of the 2016 NAP is that it addresses the full scope of
the State’s jurisdiction. While the majority of “government commitments” included in the NAP
emphasize external human rights concerns, Section 3 (corporate responsibility to respect) and
Section 4 (access to remedy) of the NAP also discuss domestic considerations, an improvement
from the 2013 NAP. Additionally, the U.K. government strengthened its commitment to working
with members of both the International Code of Conduct Association and the Voluntary
Principles on Security and Human Rights.

Commitments made in the 2016 NAP vary in specificity and measurability. None of the
“government commitments” made in the NAP explicitly specify which government agency or
department will be tasked with fulfilling the commitment, or provide a timeline within which
they must be carried out. The specificity of expected actions and outcomes varies greatly
throughout the NAP. Commitments that are less specific are inherently harder to measure, as
there is little guidance on what specific tasks should be carried out, to what extent, and by what
time.
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Another negative aspect of 2016 NAP is the failure of the government to conduct an in-depth
analysis of the types of human rights abuses faced by U.K. citizens or committed by U.K.
businesses operating abroad through the creation of a national baseline assessment. The NAP
also does not adequately address issues relating to the most vulnerable and excluded groups.
The U.K. government’s blanket commitment to consider promoting activity to raise awareness
and deal with the harmful effects of business on specific vulnerable groups included in both the
2013 and 2016 NAPs does not provide a clear indication of what steps will be or have been taken
to improve upon the government’s commitment to protecting the rights of these groups.

32



10. ITALY

INTRODUCTION

The Italian government expressed its intention to draft a National Action Plan (NAP) on business
and human rights in 2013. Italy’s Inter-ministerial Committee for Human Rights (CIDU) at the
Ministry of Foreign Affairs and International Cooperation coordinated the drafting of the NAP. In
December 2013, the Italian government released “The Foundations of the Italian Action Plan on
the United Nations Guiding Principles on Business and Human Rights,” (“Foundations paper”)
which was based on an analysis of the gaps in domestic implementation of the UN Guiding
Principles on Business and Human Rights (UNGPs) and served as an outline for the development
of the NAP.

The Italian NAP is organized exclusively around Pillar I, the State duty to protect, and Pillar IlI,
access to remedy of the UNGPs, and goes through their respective UNGPs principle by principle.
Rather than addressing Pillar Il specifically, the NAP broadly discusses the corporate
responsibility to respect under the “Government Expectations Toward Business” section. This is
in part because the ltalian government views business and human rights and corporate social
responsibility as two separate policy areas, and maintains a separate national action plan on
corporate social responsibility (CSR).

This summary outlines key trends in terms of process and content, as identified through the
attached assessment of the Italian NAP. It is hoped that other States that are considering or are
in the process of creating a NAP will use this assessment to inform their own processes.

PROCESS

The positive aspects of the NAP drafting process include: (1) the government entity tasked with
overseeing the drafting of the NAP was clearly identified; (2) the government commissioned a
gap analysis, or national baseline assessment (NBA), prior to drafting the NAP; (3) an inter-
governmental working group was created to inform the NAP drafting; and (4) a draft of the NAP
was published and consulted upon before the final version was adopted.

From the beginning of the NAP process, it was clear that CIDU was the lead agency responsible
for the coordination of the NAP process. Additionally, prior to the drafting of the NAP, the
government commissioned academics from the University of Sant’Anna to conduct a NBA, which
examined the “adequacy of the Italian regulatory and institutional frameworks in comparison to
the [UNGPs],” identified strengths and weaknesses, and elaborated specific recommendations
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on how to ensure stronger conformity with the UNGPs.®2 The creation of the NBA and
subsequent “Foundations paper” allowed the Italian government to develop a more informed
and evidence-based NAP.

Another strong aspect of the NAP process was the establishment and coordination of an ad hoc
working group composed of representatives from several ministries and institutions to
participate in the NAP process. By helping to facilitate broad governmental engagement, the
NAPs process can serve to build government buy-in and increase the likelihood of efficacious
implementation. Similarly, the draft NAP was published and open for public comment from July
27 to September 10, 2016.

However, the NAP process could have been improved in a number of ways. First, the entire NAP
process could have benefitted from increased transparency; the Italian government did not
publish a budget, terms of reference, or timeline for the NAP process. Additionally, while the
process included a number of stakeholder consultations, these efforts could have been
strengthened through the facilitation and inclusion of disempowered or at-risk stakeholders.

In relation to monitoring and follow-up to the NAP, the government commits to establish an
inter-departmental group, known as the Working Group on Business and Human Rights, to work
jointly with a consultative body composed of relevant non-governmental stakeholders, such as
businesses, trade unions, civil society organizations, human rights defenders, and academics, to
monitor the implementation of the NAP. Although the NAP layouts out a framework for
monitoring and reporting which includes at-risk stakeholders, it does not go as far as to clarify a
framework for reporting on implementation or commit to update the NAP in the future.

CONTENT

The content of the NAP focuses on the Italian government’s commitments under Pillars | and IIl.
The NAP only broadly discusses Pillar Il, the corporate responsibility to respect, in terms of
expectations, rather than action points.

One positive aspect of the Italian NAP is that it addresses the full scope of the State’s jurisdiction
by focusing on promoting corporate responsibility and protecting human rights both
domestically and abroad. The NAP also does a good job of prioritizing the most serious business-
related human rights abuses based on the results of its NBA, including: promoting due diligence,
decreasing exploitation of vulnerable groups by businesses, promoting fundamental labor rights,
strengthening Italy’s international development cooperation, tackling discrimination and
inequality, and promoting environmental protection. The NAP also gives special focus on
vulnerable and excluded groups.
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One negative aspect of the NAP is that none of the planned measures contained in the NAP have
specific timelines for implementation, nor do they specify which government agency or
department is tasked with implementing and following-up on future actions. Additionally, as
mentioned above, many of the measures included only vague commitments. The lack of
specificity and structure of the planned measures will make tracking the NAP’s implementation
difficult. The planned measures could have been improved through more specificity in the
nature of the commitments made and the process by which implementation will be achieved.

35



11. SWITZERLAND

INTRODUCTION

In 2012, the Swiss National Council adopted postulate 12.3503, “A Ruggie Strategy for
Switzerland,” which mandated that Switzerland’s executive branch develop a National Action
Plan (NAP) for the implementation of the United Nations Guiding Principles on Business and
Human Rights (UNGPs). Following years of development, in December 2016, the Swiss
government published its “Report on the Swiss strategy for the implementation of the UN
Guiding Principles on Business and Human Rights” (Swiss NAP).

The Swiss NAP is organized exclusively around the federal government’s obligations under Pillars
I and Il of the UNGPs, and goes through these respective UNGPs principle by principle. In
relation to Pillar II, the NAP discusses the Swiss government’s expectations of business

|H

enterprises more broadly under “The position and expectations of the Federal Council” section.
Switzerland has a separate policy document in relation to Corporate Social Responsibility (CSR),
which addresses a broad spectrum of issues, such as: working conditions, human rights, the
environment, and corruption prevention. The NAP highlights that the CSR position paper and the
NAP are complementary and of “equal status” for the purposes of fulfilling the mandate of

postulate 12.3503.

This summary outlines key trends in terms of process and content, as identified through the
attached assessment of the Swiss NAP. It is hoped that other States that are considering,
beginning, or are in the process of creating a NAP will use this assessment to inform their own
processes.

PROCESS

The positive aspects of the NAP drafting process include: (1) the government entity tasked with
drafting the NAP was clearly identified; (2) external stakeholder and government consultations
were conducted; and (3) drafts of the Swiss NAP were made available for review and comment
before the final version was adopted.

The Federal Council, Switzerland’s executive body, coordinated the drafting of the NAP.
Responsibility for the NAP was clearly placed with the Federal Department of Foreign Affairs and
the Federal Department of Economic Affairs, Education, and Research. Prior to drafting the NAP,
two informational consultations with external stakeholders, such as businesses, civil society, and
academia were convened by Swisspeace, a Swiss non-governmental organization. The summary
report of these consultations was used as one of the key documents to inform the NAP.
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Another positive aspect of the drafting process of the Swiss NAP was that the Federal Council
circulated drafts of the NAP to gain feedback from both external stakeholder groups and
government offices. External stakeholders had the opportunity to provide feedback on two
different drafts on the NAP—though some stakeholders note that there was not sufficient notice
given for comment periods, making meaningful contributions to the process challenging.
Additionally, drafts of the NAP were circulated to all federal departments for consultation.

However, the NAP process could have been improved in a number of ways; for example, by
conducting a National Baselines Assessment (NBA) prior to the drafting of the NAP. Without
conducting an analysis of the current status of implementation of the UNGPs, and identifying the
gaps in this implementation, it is difficult for a NAP to fully respond to existing gaps in law and
policy. Furthermore, the Swiss government did not publish a budget, clear plan, or timeline for
the NAP process, nor did it facilitate the engagement of at risk or disempowered stakeholders.

CONTENT

The content of the Swiss NAP primarily focuses on the Swiss government’s current activities and
commitments relating to Pillars | and I, with very few commitments to future action. The NAP
only broadly discussed Pillar Il, the corporate responsibility to respect, in terms of expectations
rather than action points.

Of the fifty commitments, or policy instruments, included in the NAP, very few commit to new
actions. The overall content of the Swiss NAP essentially provides a summary of ongoing
processes and existing support for promoting corporate respect for human rights, framed by
often vague future commitments—many of which will be difficult to monitor in the absence of a
timeline and clearly allocated responsibilities.

Another negative aspect of the NAP content is its failure to prioritize for action the most serious
business-related human rights abuses faced by Swiss citizens or committed by Swiss companies
operating abroad. The Swiss NAP also does not adequately address issues related to the most
vulnerable and excluded groups, nor does it take into consideration the full scope of its
jurisdiction, choosing to focus specifically on the impacts of Swiss business activity abroad.

On a positive note, the NAP does a good job of clearly identifying which government entity is
tasked with overseeing the enforcement and implementation of specific policy instruments
included in the NAP through the attached Annex. It also extensively discusses international and
regional organizations and standards, and touches on thematic and sector-specific human rights
issues.

Additionally, the Swiss NAP lays out a relatively strong framework for monitoring, updating, and
revising the NAP. The NAP commits to the creation of a multi-stakeholder monitoring group prior
to updating the NAP in 2020, to be comprised of representatives from business, civil society, and
academia. The group will collaborate on implementation and be invited to comment on NAP
status reports published by the Swiss government.
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12. UNITED STATES

INTRODUCTION

The United States announced its decision to draft a National Action Plan (NAP) on Responsible
Business Conduct in September 2014. The White House National Security Council (NSC) was
designated to lead and coordinate the U.S. government’s efforts to develop the NAP. In addition,
sixteen government agencies were involved in the NAPs process. The NAP was officially launched
in December 2016.

The U.S. NAP is organized into five “categories of action,” including: (1) leading by example; (2)
collaborating with stakeholders; (3) facilitating responsible business conduct by companies; (4)
recognizing positive performance; and (5) providing access to remedy. It focuses on a number of
issues, including human rights, indigenous rights, labor rights, land tenure, anti-corruption, and
transparency.

This summary outlines key trends in terms of process and content, as identified through the
attached assessment of the U.S. NAP. It is hoped that other States that are considering,
beginning, or are in the process of creating a NAP will use this assessment to inform their own
processes.

PROCESS

The positive aspects of the NAP drafting process include: (1) the government entity tasked with
overseeing the drafting of the NAP was clearly identified; (2) various entities of the government
were involved in the process through inter-governmental working groups; and (3) regional
dialogues were held with stakeholders during the NAP drafting process.

As part of the drafting process, the U.S. government created a dedicated email address for
written submission where they received stakeholder inputs on a rolling basis for over a year. In
addition, U.S. government officials met with a number of stakeholders during four regional
dialogues held in New York; Washington, D.C.; Oklahoma; and California. However, the process
could have been strengthened through the creation of a multi-stakeholder steering group or
advisory committee and the facilitation of participation of disempowered or at risk stakeholders.
Additionally, the U.S. government did not release any information or summary documents
regarding its deliberation over the content of the NAP, making it difficult to discern the extent to
which the government took stakeholder recommendations into consideration.

The NAP process could have been improved with increased transparency around the timeline,
resources, and procedure of the drafting stage. While a timeline for initial consultation and
terms of reference were provided through the government’s online portal early in the drafting
process; beyond that, the U.S. government did not publish a timeline in relation to the rest of the
NAP process such as the drafting, review, or publication dates.
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The drafting process was undermined by the fact that the U.S. government did not conduct a full
national baseline assessment (NBA). By failing to conduct a NBA, the U.S. government missed the
opportunity to map the State’s unique context in relation to business and human rights and
pinpoint the governance gaps that should be addressed in the content of the NAP in order to
increase protection for human rights in the context of corporate activities. Additionally, vague
monitoring and follow-up provisions and a lack of commitment to revise the NAP in the future
also demonstrate a lack of commitment to a comprehensive NAP process.

Furthermore, the U.S. government did not consult around or release a draft NAP; missing a key
opportunity to gather stakeholder opinions during a critical phase of the drafting process.

CONTENT

Overall, the content of the NAP focuses on a set of key thematic issues, namely, anti-corruption,
forced and child labor, human trafficking, transparency, and public procurement. The NAP is
largely focused on supporting voluntary measures and dialogue, and providing guidance,
outreach, and funding for responsible business conduct initiatives. The scope of the NAP is
completely extraterritorial, and the content does not address domestic business-related human
rights issues.

One positive aspect of the U.S. NAP is that it clearly identifies which U.S. government
department or agency is responsible for implementing each action point. However, these action
points could be strengthened with additional information relating to the timeline for
implementation and the framework for monitoring and reporting on implementation.

One negative aspect of the U.S. NAP is that many of the government action points are overly
vague, making it difficult to discern the concrete steps the NAP is committing specific
government agencies or ministries to take. This difficulty hampers the ability for stakeholders,
including internal government actors, to hold responsible government entities accountable for
their commitments.

Moreover, the NAP is strongly lacking in commitments to new regulatory measures. There are no
new action points in the NAP that would require human rights due diligence or the disclosure of
human rights due diligence activities. However, the NAP does outline some ongoing
commitments and initiatives supported by the U.S. government that may incentivize companies
to conduct due diligence and ensure their operations do not negatively impact human rights.

Lastly, there is very little attention paid to Pillar Il of the UN Guiding Principles on Business and
Human Rights on access to remedy. The NAP is heavily skewed towards promoting the Pillar |
State duty to protect and Pillar Il corporate responsibility to respect, although it does contain
one strong commitment relating to promoting access to remedy, that on improving the
performance of the U.S. National Contact Point under the OECD Guidelines
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UNITED KINGDOM (2013)

ANNEX: NATIONAL ACTION PLAN (NAP) ASSESSMENTS

The following assessments of the NAPs on business and human rights of eleven States, namely, from the United Kingdom (2013,2016),
the Netherlands, Denmark, Finland, Lithuania, Sweden, Norway, Colombia, Italy, Switzerland, and the United States were conducted
using the NAPs Checklist, developed by ICAR and the Danish Institute for Human Rights (DIHR) and published in Annex 5 of the joint
ICAR-DIHR NAPs report, entitled National Action Plans on Business and Human Rights: A Toolkit for the Development, Implementation,
and Review of State Commitments to Business and Human Rights Frameworks. %

1. UNITED KINGDOM (2013)

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

The UK government announced its intention to create a NAP in 2011.%° The UK
has committed to continuing the development and implementation of its NAP,
noting that the NAP released in 2013 is just the first step.®® In the NAP, the UK
expressly commits to monitoring NAPs created by other countries and to
responding to the development of NAP “best practices” in its future policies.®’
. The UK plans to have representatives of civil society, government, and business
1.1. Commitment to the NAP process. o o _
meet “periodically to monitor implementation” of the UK NAP and to update
it.°¢ The Annual Report on Human Rights and Democracy of the Foreign and
Commonwealth Office (FCO) will include a report on progress of the NAP.%° The
UK made an express commitment in the NAP to create a new and updated NAP
by the end of 2015.7° These commitments suggest that the UK is serious about
continuing to engage with its NAP over the long-term.




| UNITED KINGDOM (2013)

1. GOVERNANCE AND RESOURCES COMMENTS

The fact that the UK NAP was launched by two Secretaries of State — the
Secretary of Foreign Affairs and the Secretary of Business, Innovation, and Skills
— also sent out a strong signal of the government’s commitment to the NAP
process.

The responsibility for the NAP process was placed in the UK Foreign &

1.2.  Ensure responsibility for the NAP process is Commonwealth Office (FCO), specifically, under its Human Rights and
clearly established and communicated. Democracy Department.’t A steering committee composed of different

government ministries was created to guide the process.”?

As noted above, a steering committee composed of different government
ministries was created to help coordinate the NAP process.”?

1.3.  Ensure an inclusive approach across all areas
of government.

Additionally, after the initial draft was complete, it was sent to government
agencies for consultation.”* In December 2012, a draft was sent to about 40
government agencies, whose comments and feedback were taken into account
and incorporated into the finalized NAP.”>

Publication of the NAP was delayed repeatedly, and human rights NGOs say this

1.4 Devise and publish terms of reference and a was done without full communication. As the NAP process continued, it became

timeline for the NAP process. harder for NGO stakeholders to get information about what was happening.’®

No timeline was published.
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UNITED KINGDOM (2013)

1. GOVERNANCE AND RESOURCES

COMMENTS

Adequate Resourcing

1.5. Determine an appropriate budget for the
NAP process.

There is no information publicly available on the level of funding provided for
the NAP process.

Regarding human capital, the Deputy Head of the Human Rights and Democracy
Department of the FCO was in charge of leading the drafting process. Two
policy officers assisted the Deputy Head, in addition to inputs and assistance
from officials from a number of other departments on an ad hoc basis.

2. STAKEHOLDER PARTICIPATION

COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder mapping.

No stakeholder mapping was conducted.

2.2.  Develop and publish a clear plan and
timeline for stakeholder participation.

Pre-draft consultation with stakeholders had a clear plan. Meetings were set up
and run by the FCO, using an external facilitator. The meetings occurred in early
2012, and each category of stakeholders had its own separate meeting.”” A final




| UNITED KINGDOM (2013)

2. STAKEHOLDER PARTICIPATION

COMMENTS
meeting was then held, with all categories of stakeholders in attendance.”®

However, there was considerable delay between these meetings and the launch
of the plan. Although the government did send a copy of the draft to selected
stakeholders, the draft NAP was not publicly circulated before it was finalized
and launched, so there was no broad consultation with external stakeholders on
the draft document.”

The timeline/plan for stakeholder participation was not published.

2.3.  Provide adequate information and capacity- ) o ]
o No capacity-building was provided.
building where needed.
2.4.  Facilitate participation by disempowered or | The UK did not facilitate the participation by disempowered or at-risk
at-risk stakeholders. stakeholders.
2.5.  Consider establishing a stakeholder steering | The UK did not establish a multi-stakeholder steering group or advisory

group or advisory committee.

committee, only a governmental, inter-departmental steering committee.
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| UNITED KINGDOM (2013)

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

The NBA as the Foundation for the NAP

3.1.  Undertake a NBA as the first step in the NAP
process.

The UK did not conduct a NBA. The government has committed to doing a gap
analysis sometime in the future.®

3.2.  Allocate the task of developing the NBA to
an appropriate body.

Not applicable.

3.3.  Fully involve stakeholders in the
development of the NBA.

Not applicable.

3.4. Publish and disseminate the NBA.

Not applicable.

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Scope of NAPs

4.1.  ANAP should address the full scope of the
UNGPs.

Although the UK NAP addresses all three Pillars of the UNGPs, it does not go
through the UNGPs principle by principle, explaining how they have each been
implemented and/or will be implemented.

As a whole, the NAP focuses largely on the business responsibility to respect
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| UNITED KINGDOM (2013)

4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

human rights. In Section 4 (covering Pillar Ill on access to remedy), there is no
discussion of creating judicial remedy, but instead the focus is on company-run
grievance mechanisms.8* Moreover, although the highest number of planned
actions are listed under Section 2 (covering Pillar | on the State duty to protect
human rights), the majority of these effectively relate to the promotion of Pillar
Il on the corporate responsibility to respect human rights.

There is not much information on what other government departments outside
of the FCO will be required to do, such as the Ministry of Justice; the Home
Office; the Department for Business, Innovation, and Skills; or the Department
for International Development.8?

While an extensive analysis of the NAP’s fulfillment of each UNGP is a task to be
completed during the National Baseline Assessment (NBA) process, there are
criteria that can be used to assess the combination of scope and content. The
following four sub-criteria are indicative of the UK NAP’s coverage of the full
scope of the UNGPs, with particular regard to the central organizing concept of
“due diligence.” These four sub-criteria are: (1) positive or negative incentives
for business to conduct due diligence, (2) disclosure of due diligence activities,
(3) measures which require due diligence as the basis for compliance with a
legal rule, and (4) the regulatory mix (i.e. a combination of voluntary and
mandatory measures that the State uses to encourage business to respect
human rights.)®® These sub-criteria are not an exhaustive list, but have been
supported by other researchers and advocacy groups as indicative of a NAP’s
adequacy in terms of substantive content:
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| UNITED KINGDOM (2013)

4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

(1) Positive and Negative Incentives for Due Diligence

Although human right due diligence, meaning to “identify, prevent, and mitigate
human rights risks,” is identified in Section 3 of the UK NAP as something the
government expects of business, there are no specific positive or negative
incentives newly laid out in the UK NAP’s planned actions to influence
corporations to conduct human rights due diligence. The only planned action
that explicitly refers to due diligence is in Section 3(ii). This planned action

III

states that the government will “encourage” sector groupings/trade
associations to create guidance relevant to human rights in that sector,
including on due diligence. This planned action does not, however, specify what
concrete measures the government will take to “encourage” the development
of guidance in different sectors, let alone what measures it will take to reward

the use of due diligence or punish failure to conduct due diligence.

The NAP does include information on actions already taken that could
constitute incentives to conduct due diligence. Specifically, Section 2(i) notes
that, during procurement, public bodies can decide not to consider certain
bidders if there is a showing of grave misconduct. The NAP notes that “such
misconduct might arise in cases where there are breaches of human rights.” For
companies that rely on government contracts, this could serve as a fairly strong
incentive to conduct due diligence in an effort to prevent human rights abuses
that amount to grave conduct from occurring in the first place. Another
potential incentive is listed under Section 3(iii) of the NAP, which states that,
pursuant to the OECD 2012 common approaches, UK Export Finance considers

National Contact Point statements about a company’s human rights practices
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| UNITED KINGDOM (2013)

4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

that are final and negative when deciding if a project may receive an export
credit.

(2) Disclosure of Due Diligence Activities

In Section 3(ii), the NAP refers to the fact that the UK Companies Act of 2006
requires that company directors include information on human rights in their
annual reports. In the planned action sections of the NAP, however, there is no
reference to requiring disclosure of due diligence activities.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal
Rule

In the planned action sections of the NAP, there is no reference to a new
requirement of due diligence as a component of compliance with a legal rule.
However, the Bribery Act is mentioned as an example of an existing UK
instrument designed to motivate good corporate behavior and business respect
for human rights.

(4) Regulatory Mix

The regulatory mix is unsatisfactory because, while the NAP clearly references
existing international legal instruments and national legislation protecting
human rights, in terms of future actions, its main focus is on voluntary
corporate self-regulation. It does not create new legal obligations for
companies.
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4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

4.2. A NAP should address the full scope of the
State’s jurisdiction.

The UK NAP does not adequately address the full scope of the State’s
jurisdiction as it is heavily skewed towards external concerns. Human rights
abuses perpetrated by business domestically are largely ignored.®> For example,
although Section 4(iii) states that the UK will encourage companies to
implement their domestic grievance mechanisms in their operations overseas,
there is no requirement to assess whether or not those domestic grievance
mechanisms are “operating in a rights-compatible manner.”8¢

4.3.  ANAP should address international and
regional organizations and standards.

There is discussion of international and regional organizations and standards
and how the UK has used, will continue to use, or will begin to use those
organizations in its quest to implement Pillar | of the UNGPs.

Some international organizations and standards are discussed in the “actions
taken” sections of the NAP. For example, “actions taken” under Section 2 (duty
to protect) states that the UK “played a leading role in developing the
International Code of Conduct for Private Security Service Providers (ICoC).”%’ In
this same section, there is also reference to how UK will continue to work on
developing and monitoring OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict Affected and High-Risk Areas.

International organizations and standards are also discussed in the “actions
planned” sub-section under Pillar I. Specifically, the UK plans on encouraging
State and private entities to only hire private security contractors that are
members of the ICoC and seeking certification, plans on working to strengthen
the implementation of the Voluntary Principles on Security and Human Rights,
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| UNITED KINGDOM (2013)

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

plans to lobby foreign States to support the UNGPs and other relevant
standards (e.g. ILO Fundamental Principles), and plans to support the UN
Working Group on Business and Human Rights.®®

There is no mention of international organizations or standards under Section 3
(duty to respect) or Section 4 (access to remedy) of the NAP.

Sector-specific “planned actions” are discussed in the UK NAP. As referred to
above, under Section 2 (duty to protect), there are two planned actions in the
security and human rights sector. Specifically, the UK government says it will: (1)
start to certify land-based private security contractors (PSCs) via the UK
Accreditation Service, work to strengthen the ICoC, and encourage State and
private actors only to contract with PSCs that are ICoC members and are seeking
certification with accredited bodies; and (2) work to strengthen implementation
of the Voluntary Principles on Security and Human Rights.8 Exports of
4.4.  ANAP should address thematic and sector- | jnformation and communications technology is also addressed in Section 2(v),
specific human rights issues. where the UK says it will create guidance on the risks that this technology can
pose to human rights.

The theme of investment agreements is taken up by the NAP as well. In “New
Actions Planned” under Section 2(vii), the UK government says it will ensure
that international investment agreements entered into do not harm the host
country’s ability to protect human rights. Finally, Section 3(ii) states that the UK
government will encourage companies in one sector to work together to create
guidance on protecting human rights that is relevant to that sector.
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4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Content of NAPs

The UK’s NAP says that the government “welcomes the creation of the” UNGPs
and that the NAP is the UK’s “national implementation plan” for the UNGPs. *°

4.5. The NAP should include a statement of , . , _
Section 2(vii) states that the UK will push other States to implement the

commitment to the UNGPs. , _ _ ,
UNGPs.?! The NAP also refers to key international treaties and conventions

beyond the UNGPs.

There is a timetable for implementation for only one of the planned actions.
This action is in Section 2(ii), and it only creates a timeline for one section of the
planned action, namely, to agree to a standard for maritime PSCs.

Although some of the planned actions go into more detail, the majority of them
are not specific, measurable, and time-specific. Overall, criteria for success,

. . . measurable targets, and timetables are largely lacking.®? This is a major

4.6. A NAP should comprise action points that

) ) weakness of the NAP as a whole.
are specific, measurable, achievable,
relevant, and time-specific. Section 2 (ii) provides one of the more detailed commitments included in the
NAP. It states that the UK is going to start certifying PSCs based on the UK
standard for land-based companies. It also states that the UK Accreditation
service will be in charge of certification. This planned action also commits the
UK to agreeing on a standard for maritime PSCs within the year. This is an

example of a concrete action that is measurable and has a time frame.

Other planned actions, however, are much less detailed. For example, Section
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2(i) simply commits the UK to “develop partnerships with other countries” to
implement the UNGPs. Although it does mention the UK’s current partnership
with Colombia, it could have identified other particular countries or discussed
steps taken with Colombia that could be replicated in other collaborations. It is
helpful that Section 2(xi) explicitly states that UK will instruct its embassies and
high commissions “to support human rights defenders” who are working on
business and human rights. However, although it does point to the EU
Guidelines on human rights defenders, the action plan does not set out
concrete measures to ensure that such support occurs, and it does not provide
any way for success to be measured. A more detailed planned action could have
said that each embassy would be required to set aside a certain amount of its
budget and appoint someone to be the key contact person for human rights
defenders or to serve as head of implementing the EU Guidelines, and that this
would be done by a certain date. Detailing more concrete requirements like
these would make the commitment more specific and measurable. Section 2(x)
says that the UK will support the UN Working Group, and states how much the
UK contributed financially in 2012. Instead of a vague commitment “to support”
the Working Group, more concrete actions, such as a commitment to matching
or exceeding its 2012 financial contribution, would have improved this planned
action.

In Section 3(iii), the UK NAP merely says that the UK will “support dialogue

between business people, parliamentarians and civil society,” but it does not go
into detail about how that will be done. Instead, it could have laid out a number
of actions that the UK will take to achieve the overarching goal of dialogue, such
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as setting up recurring meetings between members of these groups and
detailing how civil society and business can become participants in those
meetings.

Section 4(i) states that the UK will “disseminate lessons from the 2012
experience of the London Organising Committee of the Olympic and Paralympic
Games” (LOCOG). However, it does not say whether the analysis of the LOCOG
process has already been done and merely needs to be given to relevant
groups, or whether it still needs to be completed, and if so, who will do it and by
what date. Regardless of whether the “lessons learned” have already been
compiled, this planned action does not say to whom this will be disseminated, in
what form (e.g. as a document or as a training), or how they will be expected to
use the information.

Priorities for NAPs

4.7.

A NAP should prioritize for action the most
serious business-related human rights
abuses.

Because no NBA took place, any prioritization of human rights abuses was not
informed by an NBA. Although there appears to be more focus on a few high-
risk sectors, such as private security contracting, overall there is no prioritization
of particular human rights issues apparent in the NAP.
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In line with the HRBA, the NAP should focus
on the most vulnerable and excluded groups.

COMMENTS

The UK NAP does not adequately address issues related to the most vulnerable
and excluded groups. There is only one “action to be taken” that discusses
vulnerable or excluded groups. Specifically, Section 2(vi) states that the UK will
“promote new project activity” to raise awareness and deal with the harmful
effects of business, “including on the human rights of groups like indigenous
peoples, women, national or ethnic minorities, religious and linguistic
minorities, children, persons with disabilities, and migrant workers and their
families, by tasking our diplomatic missions in countries where these are
concerns.”

The NAP sets out the expectation in Section 3 that the UNGPs should be a guide
for UK companies and that one of the key principles is that companies should
consult with people who may be affected by a particular project, and that
particular attention should be paid to indigenous peoples and other groups.
However, the expectations and principles set out in this section are not
reflected fully in the actions taken or planned.
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Full Transparency with All Stakeholders

No NBA was done, so it was not published. Interdepartmental meetings and
debates were not transparent, and discussions were not made public. 3 For
5.1. The NBA and any other significant analyses example, minutes from the meetings between the government and business or
and submissions informing the NAP should civil society were only circulated confidentially.?* Additionally, although draft
be published. outlines were sent to a few stakeholders prior to finalization, this was done
informally, and for the most part the draft NAP was not made available until it
was officially published.®

6. ACCOUNTABILITY AND FOLLOW-UP COMMENTS

Holding Duty-Bearers Accountable for Implementation

The NAP does not always clearly say who within the government will be

responsible for implementing the various planned actions. In Section 2 (state
6.1.  NAPs should identify who is responsible for

implementation of individual action points
and overall follow-up.

duty to protect), only three out of the eleven planned actions ((vi) awareness
raising, (viii) lobby foreign states, and (xi) support human rights defenders)
clearly state what part of government will be responsible and accountable for
the planned action. In Section 3 (company responsibility to protect), only out of
the four planned actions ((iv) raising issues with local authorities abroad
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regarding international human rights law) specifically names the government
actor tasked with implementation. In Section 4 (access to remedy), only two out
of the five planned actions ((ii) UK trade and investment will advise companies
on grievance mechanisms, and (iv) support projects through the FCO Human
Rights and Democracy Programme Fund) specifically state the part of
government that will be in charge.

Section 6 (References) does provide a list of “mechanisms for the promotion of
good corporate behavior and the Government Departments that lead on them.”
However, this is in relation to work that is already being done, not in relation to
the planned actions. In fact, there is not much information on what other
government departments will be required to do, such as the Ministry of Justice;
Home Office; the Department for Business, Innovation and Skills; or the
Department for International Development.®®

Overall follow-up for the NAP appears to be in the hands of the FCO, as each
year the Annual Report on Human Rights and Democracy (created by the FCO)
will include information on the NAP’s progress. Monitoring will also be
conducted by representatives of civil society, government, and business who
will meet periodically. However, the NAP does not specify who will be part of
the group nor how often it will meet. The NAP also does not say whether the
inter-agency steering committee will continue in existence and play a role in the
implementation of or follow up to the NAP.%’
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6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

There is a framework laid out in section 5 of the NAP. The Annual Report on
Human Rights and Democracy will include information on the NAP’s progress
each year. Representatives of civil society, government, and business will meet
periodically to monitor implementation and update it. An updated NAP is
promised by the end of 2015. This framework could be improved by elaborating
on what “periodically” means (e.g. whether it will be annual, bi-annual, etc.) and
what part of government will be responsible for convening the periodic
meetings.
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2. THE NETHERLANDS

1. GOVERNANCE AND RESOURCES

Leadership and Ownership of NAP Process

COMMENTS

1.1.

Commitment to the NAP process.

The Dutch parliament and representatives of the Ministry of Foreign Affairs
(MFA), which has been tasked with leading the Dutch NAP process, have made
clear requests that the UNGPs be implemented nationally.®® The interviews with
stakeholders conducted throughout the NAP’s development are also a sign of
commitment to the process. However, the lack of a national baseline
assessment and a plan for oversight and monitoring of implementation of the
NAP indicates that the government’s commitment to a comprehensive process,
meaning one that involves structured evidence gathering to inform the content
of the NAP and follow-up to the NAP, may be significantly limited.

1.2.

Ensure responsibility for the NAP process is
clearly established and communicated.

The Ministry of Foreign Affairs (MFA) was put in charge of coordinating the NAP
process and was the chair of the inter-ministerial working group.'®® The MFA
also hired a consultant to conduct the stakeholder interviews that took place
prior to the drafting of the NAP.

1.3.

Ensure an inclusive approach across all areas
of government.

An inter-ministerial working group was created in 2012 to coordinate the efforts
to develop the NAP. The working group was chaired by the MFA.%°! |t included
representatives from the Ministry of Economic Affairs, Ministry of Finance,
Ministry of Security & Justice, and the Ministry of Social Affairs &
Employment.t?? Departments from the MFA that were involved were the Legal
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Department, the Department for Sustainable Economic Growth, the
Department for Human Rights, and the Department for Internal Market. '3 This
group stayed active throughout the NAP’s drafting process, responding to 95
guestions from the Dutch parliament about the plan prior to the parliamentary
debate on the NAP.104

1.4.

Devise and publish terms of reference and a
timeline for the NAP process.

An overall timeline and terms of reference for the entire NAP process were
never made publicly available.19°

The terms of reference for the consultant hired to conduct the stakeholder
interviews that took place prior to the drafting of the NAP were not published,
but were shared with the interview participants.1®® The terms of reference
indicated that the consultant was hired for a fixed-term assignment.'%’

The timeline and terms of reference for the remainder of the NAP development
process remained unclear throughout the process.'® If such information was

developed, it was never shared publicly or with interview participants. 1

After the stakeholder interviews took place, the drafting of the NAP began, yet
the timeline for this development process was never made publicly available. 10
The only public commitment made in terms of a timeline for the NAP came
from the MFA to the Parliament, initially indicating a specific date for the
publishing of the NAP.*! However, this date was postponed several times
throughout the development process, allegedly due to differences in opinion

among various ministries concerning the content of the NAP.1?
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During the drafting of the NAP, one consultation was conducted with each
stakeholder group (i.e. business, civil society/academia, and “implementing
organizations”).*3

Adequate Resourcing

1.5.

Determine an appropriate budget for the
NAP process.

Unknown.

2. STAKEHOLDER PARTICIPATION

Effective Participation by All Relevant Stakeholders

COMMENTS

2.1.

Conduct and publish a stakeholder mapping.

The consultant hired to conduct the stakeholder interviews completed a
stakeholder mapping. However, this stakeholder mapping was not published.*

2.2

Develop and publish a clear plan and
timeline for stakeholder participation.

See 1.4. above.

A select number of external stakeholders were invited to participate in the
interviews, during which a total of 50 representatives of civil society
organizations, business, implementing organizations, and experts were asked
for inputs. In an attempt to ensure that participants felt that they could be as
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open and honest as possible, an external consultant conducted the
interviews.'> While the NAP was being drafted, three additional interviews
were held to further discuss specific issues raised during the initial interviews.
Each meeting was made up of only one group of stakeholders (i.e. business, civil
society/academia, and implementing organizations). This division of groups was
also intended to ensure open and honest dialogue during the stakeholder

interviews.116

No broad, public consultations took place. As noted above, no clear timeline for
the stakeholder consultations was publicly communicated, apart from the fixed
timeline of the consultant conducting the interviews, which was only shared
with participants, and the publication date of the NAP, which was postponed

several times.1/

No capacity-building measures were included in the NAP process.'8 Relatively

2.3.  Provide adequate information and capacity- | well-informed stakeholders were part of the stakeholder interview process.**?
building where needed. Although the number of consultation participants was significantly limited,
those who did participate were well-equipped to do so.1?°
2.4.  Facilitate participation by disempowered or | Participation by disempowered or at-risk stakeholders was not prioritized nor
at-risk stakeholders. facilitated during the NAP process.*?!
2.5. Consider establishing a stakeholder steering | The Netherlands did not establish a multi-stakeholder steering group or

group or advisory committee.

advisory committee, only a governmental, inter-ministerial working group.?
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3. NATIONAL BASELINE ASSESSMENT (NBA) COMMENTS

The NBA as the Foundation for the NAP

_ . A full NBA was not conducted by the Dutch government. Although there was an
3.1.  Undertake a NBA as the first step in the NAP | -, L ,
internal mapping” of government policies, it did not rise to the level of an

process. NBA 123
3.2.  Allocate the task of developing the NBA to Not applicable. However, the “internal mapping” was assigned to the inter-
an appropriate body. ministerial working group.?*

3.3.  Fully involve stakeholders in the

Not applicable. The “internal mapping” did not involve external stakeholders.!?
development of the NBA. PP ppIng

3.4.  Publish and disseminate the NBA. Not applicable. The “internal mapping” was not published. 6
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Scope of NAPs

COMMENTS

4.1.

A NAP should address the full scope of the
UNGPs.

The Dutch NAP does not go through the UNGPs principle-by-principle or even
Pillar-by-Pillar. Instead, it is organized around five points that the NAP claims
were the main points brought up during the stakeholder interviews: (1) an
active role for the government, (2) policy coherence, (3) clarifying due diligence,
(4) transparency and reporting, and (5) scope for remedy. The main body of the
NAP includes information on past actions, with commitments for future actions
interspersed. These action points are then listed in bullet point form and
organized by the five topics listed above in section 4 of the NAP on pages 41 and
42.

There is no clear indication of how the action points listed will contribute to the
realization of a particular UNGP. Unfortunately, the Dutch NAP is mostly a
discussion of the status of current policy, the results of the stakeholder
discussions, and the government’s response to the various concerns raised
during the consultations, rather than an articulation of specific, concrete, and
measurable commitments that the government plans to undergo to further
implementation of the UNGPs or other business and human rights

frameworks.1%’

The NAP does not systematically address the State duty to protect human rights
under Pillar I and instead focuses mostly on Pillar Il. The NAP primarily focuses
on voluntary, instead of regulatory, mechanisms for engaging with the State

duty to protect human rights. Pillar Il on access to remedy is also insufficiently
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addressed as the actions listed primarily look into non-judicial grievance
mechanisms, rather than judicial reforms.1?® The actions listed also explicitly
exclude legislation with an extraterritorial effect. One governance gap that
should have been addressed by the NAP is that the government could be much
more active in cases of suspected violations of criminal or administrative human
rights norms by Dutch companies abroad.

In terms of substantive content, the following four sub-criteria provide insight
into the Dutch NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAP’s fulfillment of each UNGP, which is
a task to be completed during the national baseline assessment (NBA) process.
These four sub-criteria are: (1) positive or negative incentives for business to
conduct due diligence, (2) disclosure of due diligence activities, (3) measures
which require due diligence as the basis for compliance with a legal rule, and (4)
the regulatory mix (i.e. a combination of voluntary and mandatory measures
that the State uses to encourage business to respect human rights.)*?° These
sub-criteria are not an exhaustive list, but have been supported by other
researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content. The Dutch NAP is unsatisfactory under each of these sub-
criteria:

(1) Positive and Negative Incentives for Due Diligence

Although the NAP indicates that the Dutch government is willing to assist
companies that choose to conduct due diligence, the action points do not
contain any positive or negative incentives for companies to do so. For example,
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in section 4, where the action points are listed, under Clarifying due diligence:
bullet point one, the government commits to talking with relevant schools
about incorporating CSR issues into their curriculum.'3° Bullet point two under
this same heading says that the government gives a grant to the SER to “help
companies shape the human rights component of their CSR policies.” 3! While
both of these are positive developments and may help to encourage due
diligence, they do not provide concrete incentives, either positively or
negatively, for conducting due diligence.

Notably, the main body of the NAP further discusses the ways in which the
government is already providing assistance to companies that wish to conduct
due diligence. For example, the government provided a grant to CSR
Netherlands that developed a CSR Risk Check—an online tool that assists
companies in figuring out their possible adverse social impacts based on the
sector and country in which they work.1*?

The government also started a “Sector Risk Analysis Project” to identify the
sectors most at risk to be associated with negative societal impacts. The
government has announced that it will develop a number of CSR agreements
with the sectors most at risk, starting with the textile, energy, and financial
sectors.'®® However, there is no information included in the NAP about the
likely content of these agreements. Although it appears that it would be
possible for one of the agreements to include due diligence or a mechanism to
incentivize due diligence, without more information it cannot be assumed that

this is the case. The government has furthermore said that it will assist by
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removing obstacles to due diligence identified by companies.?3*

(2) Disclosure of Due Diligence Activities

Transparency and reporting: bullet point two says that the government thinks
that management and supervisory boards “should include more information on
their CSR policies” in their reports.’3> However, in the section on action points
there is no mention of any requirements for disclosure of CSR policies in
general, or of due diligence activities in particular, and there is no mention of
what information these management and supervisory boards should specifically
include.

In the NAP, the government also gives its support to the idea that companies
should communicate the risks it finds through due diligence to stakeholders and
investors.'3® The government also stressed that the CSR agreements that it
enters into with different sectors will emphasize transparency and stakeholder

dialogue.’®’

The government also points out that it supports the European Commission’s
proposal that would require large companies to include non-financial reporting
on issues such as human rights and environmental impacts.**® This would
potentially apply to 600 Dutch companies.'3® Another way that the government
says it encourages reporting on social issues is through the transparency
benchmark, which rates the largest 500 Dutch companies on transparency.*4°
However, as MVO Platform points out with regard to both the Transparency
Benchmark and the European Commission’s future non-financial reporting

regulation, the “due diligence principle has not yet found its way into these
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transparency initiatives.” 14!

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There are no action points that would require due diligence as part of
compliance with a legal rule. However, the government does commit to
creating an independent committee to assess whether more legal regulation
related to Dutch companies’ CSR is necessary in one of the action points
(Clarifying due diligence: bullet point five).'*? This future action point does not
state that the government will consider legal regulation related specifically to
human rights due diligence, but this could be inferred based on the fact that it is
included under the clarifying due diligence section.

(4) Regulatory Mix

Although the government commits to analyzing the current regulatory mix in
the Netherlands (Clarifying due diligence: bullet point five),'#* the action points
do not contain any mandatory measures to ensure that businesses respect
human rights. Instead, the action points are comprised of commitments to
provide training, funding, and assessments and to enter into CSR agreements.**4
The main emphasis of the Dutch NAP is on awareness raising and capacity
building, it does not include legislative or enforcement measures. Therefore, the
regulatory mix is unsatisfactory.
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4.2. A NAP should address the full scope of the
State’s jurisdiction.

The Dutch NAP states that “the guiding principle is that businesses have a social
responsibility to apply the same human rights norms both in the Netherlands
and elsewhere.”'*> Despite this statement, however, the NAP explicitly rejects
legislation with extraterritorial application, stating that “[t]he government
would point out that extraterritorial application alone is not enough. A court
judgment must also be enforceable, and it is not up to the Netherlands to
decide for other countries whether this is possible. The government is therefore
not convinced that legislation with extraterritorial impacts will contribute to
preventing human rights abuses by foreign companies in the countries in which
they are active. There is also too little international support for an international,
legally-binding instrument.”14¢ On the other hand, the Netherland Institute for
Human Rights believes that the NAP does not give enough attention to human
rights abuses committed domestically.*#

4.3.  ANAP should address international and
regional organizations and standards.

The Dutch NAP addresses international and regional organizations and
standards by pointing out how the Netherlands currently works through those
organizations and standards. Specifically, the NAP points out that the
Netherlands pushes for the implementation of the UNGPs in multilateral
organizations and also pushes for “universal ratification” of the core ILO
standards in order to ensure a “level playing field” for business.?® The NAP also
points out that the Dutch government works through various multilateral
institutions, such as the ILO’s Better Work Programme, to encourage the
protection of human rights.1*® The NAP mentions that both civil society and the

business community brought up that the Dutch should use multilateral forums
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to push for the implementation of the UNGPs more often.*°

There are two action points that refer to international and regional
organizations and standards. The government commits to consulting with like-
minded member states at the EU-level before 2016, when the Dutch will be in
the EU presidency, and to conducting an evaluation of whether the sustainable
procurement policy complies with the OECD Guidelines.'®?

The NAP notes that the importance of thematic and sector-specific human
rights issues were brought up during the stakeholder interviews, particularly
with reference to sector risk analysis. It also mentions that the Dutch
government introduced “Sector Risk Analysis” in its CSR policy letter, which the
government said it would report progress on in early 2014.%°? This project is an
attempt to identify the five sectors that have the highest number of CSR risks,
including insight into those risks. At the time of this assessment, the Sector Risk

Analysis has been performed by KPMG, and the results are expected soon.
4.4, A NAP should address thematic and sector- Y P Y P

. . . However, some CSR platform members have been cautious about the process
specific human rights issues.

employed by KPMG and are not optimistic about the quality of the forthcoming
report.1>3

Two of the fourteen action points in the NAP address thematic or sector-specific
human rights issues. Transparency and reporting: bullet point one says that CSR
agreements will be made with certain sectors based on the results of the Sector
Risk Analysis project.** Scope for remedy: bullet point two addresses an
amendment (which has since been passed) to the National Contact Point (NCP)
decree which would allow the government, in serious situations, to request that
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the NCP asses CSR issues for a particular sector.'®>

Content of NAPs

4,5. The NAP should include a statement of
commitment to the UNGPs.

The Dutch NAP does include a statement of commitment to the UNGPs.
Specifically, it says that “[p]utting the UN Guiding Principles into practice is an
important priority for the Netherlands.”

4.6. A NAP should comprise action points that
are specific, measurable, achievable,
relevant, and time-specific.

Out of fourteen action points included in the NAP, only five have specific
timetables. These can be found under Policy coherence: bullet points one and
three, Clarifying due diligence: bullet point five, and Scope for remedy: bullet
points two and three. For example, the government commits to organizing a
conference on access to remedy in 2014 and to have an independent
committee assess whether Dutch law is in line with the UNGPs during that same
year. The remaining action points are much more open-ended. For example,
Clarifying due diligence: bullet point one, commits the government to “enter
into dialogue with educational institutions . . . on including business ethics
and/or CSR in their curriculums,” yet there is no timeline provided for this
initiative or articulation of how exactly such dialogue will be achieved or carried
out.

There are some action points that are relatively specific and measurable. For
example, under Policy coherence: bullet point two is moderately specific in that
it commits to the creation of an e-learning course for “ministries and

implementing organisations.”**® In the body of the report, it says this would be

69



THE NETHERLANDS

4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

for civil servants at the international level as well.™>” However, this action point
could be made even more specific by laying out the type of information to be
included in the e-learning course, whether it would be mandatory for relevant
ministries and civil servants to complete the course, whether there will be any
follow-up after the e-course, when it will be completed, and what institution
would be in charge of creating the course.

Policy coherence: bullet point three, which commits to evaluating whether
procurement policy is consistent with the UNGPs and OECD Guidelines, is
specific relative to the other bullet points because it provides a general timeline
and names the ministry in charge of implementation (the Ministry of the
Interior and Kingdom Relations). However, it is unclear how measurable this
action point is, as it may depend on whether the Ministry of the Interior and
Kingdom Relations publishes its findings in a report or merely says that this
analysis was completed. This action point could have been further improved by
committing to the release of such a report so that civil society and other
stakeholders could access it and determine whether the action was completed.
This action point also should have explained how this analysis would be used,
meaning whether the results would lead to the consideration of procurement
policy reform and when/how that consideration would take place (e.g. whether
the results will be presented to a particular relevant government body).

The most specific and measurable action point is under Scope for remedy:
bullet point three, which relates to the Dutch National Contact Point (NCP). This
bullet point says that the government will “acquire scope to ask the NCP to

carry out a sector-wide investigation into CSR issues” in very serious situations.
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The action point also explains how this power will be acquired and when
(namely, through amendments to the NCP decree in the summer of 2014).
Although it does not explain what criteria will be used to determine “very
serious situations,” this action point is arguably the most concrete, specific, and
measurable commitment in the Dutch NAP. This action point was indeed
achieved during summer 2014.%°® However, one of its limitations is that the NCP
cannot initiate these investigations on its own but rather must be requested by
the Cabinet.!*®

One of the action points, Scope for remedy: bullet point one, would be a
reasonably specific and measurable action point if it were outlined differently.
At this time, it does not include any future commitment. It merely states that
the government has already given start-up funding to ACCESS Facility, with no
commitment for future funding or support.

There are many action points that are overly vague, however. For example,
Transparency and reporting: bullet point two commits to “call companies’
attention” to the importance of including information about CSR policies in their
reports and complying with the Corporate Governance Code. Apart from the
fact that this action point will likely not achieve much change, it does not specify
what steps the government will take to do this. Instead, it could have detailed
that the government would create a guidance document or report that would
then be disseminated to companies or that the government would hold
conferences or do presentations for companies on the benefits of including CSR
policy information in their reports, amongst other possibilities.
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Another vague action point is Scope for remedy: bullet point two. This action
point says that the Dutch government “will organize a conference on judicial
and non-judicial grievance mechanisms” with ACCESS Facility in 2014. Although
it does identify a partner organization and gives a timeframe, the NAP should
have specified who else would be invited to this conference (e.g., is it for
government, civil society, and/or business?), what the desired outcomes would
be, how the government will prepare for the conference (will there be an
assessment of existing judicial and non-judicial grievance mechanisms?), and
what entity within the government will be in charge of the conference.

Policy coherence: bullet point one simply commits to “consult” with other EU
Member States prior to the 2016 Dutch EU Presidency. This is very open-ended
and could have been improved by identifying key issues related to business and
human rights that the government will consult on and how those consultations
will inform the 2016 Dutch EU Presidency.

Other overly vague action points include Clarifying due diligence: bullet points
one and three, and Transparency and reporting: bullet point one.

Priorities for NAPs

4.7.

A NAP should prioritize for action the most
serious business-related human rights
abuses.

The NAP does not appear to prioritize any human rights abuses above others.
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4.8. Inline with the HRBA, the NAP should focus
on the most vulnerable and excluded groups.

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

There is no mention of vulnerable and excluded groups in the Dutch NAP.

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

No NBA was conducted, and the “internal mapping” was not made public. The
summaries of consultations were not made publically available.®®

6. ACCOUNTABILITY AND FOLLOW-UP COMMENTS

Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for | Three of the fourteen action points identify the specific entity responsible for
implementation of individual action points implementation of and follow-up to the action point. These action points can be
and overall follow-up. found under Policy coherence: bullet point three, Clarifying due diligence: bullet

point four (although bullet point five says an “independent committee” will be
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developed, it does not say who will be part of that committee), and Scope for
remedy: bullet point four. The other action points are more vague and instead
either say that “the government” will complete the task or leave out assignment
of responsibility entirely. For example, Policy Coherence: bullet point two says
that “an e-learning course will be developed” without mentioning who it will be
developed by. Even the action points that are clearly assigned to a particular
entity within the government do not specify who will be in charge of follow-up
or how such follow-up will be conducted.®!

6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

There is no framework laid out in the NAP itself regarding monitoring and
reporting on implementation of the commitments made therein. The fact that
many of the action points were set to occur in 2014 has led some stakeholders
to question whether a new NAP will be written in 2015 or later.'®? However,
there is no commitment in the NAP itself for updating the document or writing

a new NAP in the future.1®3
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3. DENMARK

1. GOVERNANCE AND RESOURCES

COMMENTS

Leadership and Ownership of NAP Process

The Danish government’s initiative to create a standalone NAP on business and
human rights in addition to its NAP on CSR is a positive development. However,
the BHR NAP’s frequent reference to the steps taken pursuant to the CSR NAP

1.1. Commitment to the NAP process. rather than outlining further steps specific to BHR undermines the appearance
of Denmark’s commitment to a separate and comprehensive BHR NAP. The lack
of any monitoring or follow-up procedure to the BHR NAP also demonstrates a
lack of commitment to the NAP process.
1.2.  Ensure responsibility for the NAP processis | The Ministry for Business and Growth and the Ministry of Foreign Affairs were
clearly established and communicated. responsible for the NAP process.*%*
. . The Ministry of Justice, the Ministry of Employment, the Ministry of Education,
1.3.  Ensure an inclusive approach across all areas ) ) ]
the Danish Export Credit Fund, and the Investment Fund for Developing
of government. . . - 165
Countries (IFU) all provided input to the NAP.
No terms of reference or a timeline for the NAP process were devised or
1.4. Devise and publish terms of reference and a

timeline for the NAP process.

published.16®
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Adequate Resourcing

1.5. Determine an appropriate budget for the

No budget for the NAP process was determined.®’
NAP process.

2. STAKEHOLDER PARTICIPATION COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder mapping. | No stakeholder mapping was conducted.®®

The Danish government consulted with the Working Group on Remedy under
the Council for CSR,®° the Mediations and Complaints-Handling Institution for
Responsible Business Conduct, and the Danish Institute for Human Rights
(DIHR).*9 However, very limited time was given for providing input, and
2.2.  Develop and publish a clear plan and important stakeholders, such as the Danish Consumer Council, other members
timeline for stakeholder participation. of the Danish Council for CSR, and disempowered or at-risk stakeholders, were
not consulted.!’! Additionally, the process was not clearly and publicly
communicated.'”?

The Danish Council for CSR provided recommendations under each Pillar of the
UNGPs. These recommendations were to a large extent included in the BHR
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NAP.173

For future processes, when developing a timeline vulnerable groups, including
indigenous peoples, should be given sufficient time and occasion to submit
input into the process, taking into account their particular difficulties in doing
so. For example, it might be feasible to organise a joint consultation process
with indigenous peoples for a group of closely associated states such as the
Nordic Countries.

No adequate information and capacity building were provided.'’*

2.3.  Provide adequate information and capacity- | Indigenous peoples are among the groups clearly requiring additional capacity-
building where needed. building in order to meaningfully participate in any stakeholder consultation
process. Denmark should therefore consider supporting capacity building for
indigenous peoples aspiring to apply the UNGP in the defense of their rights.
No participation by disempowered or at-risk stakeholders was facilitated.*”
. L . Indigenous communities are one example of disempowered or at-risk
2.4. Facilitate participation by disempowered or

at-risk stakeholders.

stakeholders. Ensuring meaningful consultation with potentially or actually
business-affected indigenous communities is the key precondition for properly
identifying and mitigating human rights risks affecting them. As a follow-up
action plan, Denmark might consider coordinating such a consultation process

77




. DENMARK

2. STAKEHOLDER PARTICIPATION COMMENTS

with other States such as the Nordic Countries in order to minimize effort.

The Danish Council for CSR could be considered a stakeholder steering

2.5.  Consider establishing a stakeholder steering | group/advisory committee.!’® The Council for CSR provided recommendations
group or advisory committee. under each Pillar of the UNGPs. These recommendations were to a large extent

included in the BHR NAP.17/

3. NATIONAL BASELINE ASSESSMENT (NBA) COMMENTS

The NBA as the Foundation for the NAP

3.1.  Undertake a NBA as the first step in the NAP | No NBA was conducted.!’® However, there was a high-level “table” that
process. included key observations and recommendations for each GP.'”®

3.2.  Allocate the task of developing the NBA to Not applicable. However, the “table” mentioned in 3.1. was developed by the

an appropriate body. Danish Business Authority.*80

3.3.  Fully involve stakeholders in the Not applicable. However, DIHR was able to provide comments to the “table”
development of the NBA. referred to in 3.1.181

3.4.  Publish and disseminate the NBA. Not applicable. The “table” referred to in 3.1. was not published.®?
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Scope of NAPs

The main body of the Danish NAP goes through each Pillar of the UNGPs and
summarizes the respective GPs, details the recommendations provided by the
Danish CSR Council, describes actions that have already been taken, and, in the
case of Pillar I and Ill, commits to a few future planned actions relevant to those
Pillars.'® In the main body of the NAP, there are occasional references to past
actions or planned actions relating to a particular UNGP (e.g., page 16
references GP 5 in parenthesis after a planned action). However, the annexes
explain which actions are designed to implement a particular UNGP in much
more detail.*®* Specifically, in Annexes 1 and 2 of the NAP, there is a “schematic
overview” of Danish implementation that goes through individual principles
4.1. A NAP should address the full scope of the under Pillars I and 111.185 Annex 1 also explains which UNGP each planned action
UNGPs. is meant to implement. 8

In terms of substantive content, the following four sub-criteria provide insight
into the Danish NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAP’s fulfillment of each UNGP, which is
a task to be completed during the National Baseline Assessment (NBA) process.
These four sub-criteria are: (1) positive or negative incentives for business to
conduct due diligence, (2) disclosure of due diligence activities, (3) measures
which require due diligence as the basis for compliance with a legal rule, and (4)
the regulatory mix (i.e. a combination of voluntary and mandatory measures
that the State uses to encourage business to respect human rights).*®’ These
sub-criteria are not an exhaustive list, but have been supported by other
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researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content:

(1) Positive and Negative Incentives for Due Diligence

There is no mention of due diligence in the “Planned Actions” section. 88

The NAP does include information on actions already taken or in progress that
constitute incentives to conduct due diligence. Specifically, there is an award
given out each year for the best non-financial report by the Danish Trade
Organization of Auditing, Accounting, Tax, and Corporate Finance.® Part of the
evaluation conducted by the judges includes looking at whether a company
reports on human rights impacts.'*® However, this is not a government initiative
as the trade organization is a private association composed of member firms

and individuals. 1

The Danida Business Partnership, a partnership between Danish companies and
companies in developing countries, is also mentioned in the NAP. In order to
participate in this partnership, a company has to demonstrate due diligence,
including human rights due diligence, though the details of this requirement are
not outlined in the NAP.**2 The due diligence check required by the Danida
Business Partnership must be in accordance with the UNGPs. Although this is a
positive step, this process could be improved as the current self-assessment
guidelines included in the “Guidelines and Conditions for Support”®? are based
on the UN Global Compact. Moreover, Annex 1 (“CSR approach of Danida
Business Partnerships”) only refers to the first two pillars, and it is not very
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practically oriented. It would be helpful if step-by-step guidelines on the process
were provided to guide applicants on how to live up to this requirement.
Furthermore, the establishment of a contact point in a relevant ministry may be
considered, so companies and other partners can get advice on how to deal
with this process. This contact point could also serve as a place where expertise
could be gathered from across Danish government ministries, and Denmark’s
experience could be compared to the experiences of other countries.

There is no explanation of if or how the government is currently a part of either
the Danida Business Partnership or the Danish Trade Organization of Auditing,
Accounting, Tax, and Corporate Finance’s award on best non-financial reporting.

Although not directly a positive or negative incentive, the Danish government
could further support companies and encourage them to conduct due diligence
by providing sector specific guidelines.

(2) Disclosure of Due Diligence Activities

There is no mention of due diligence disclosure in the “Planned Actions”

section.®*

There is currently a requirement for disclosure of company policies on human
rights. The NAP points out that, pursuant to an amendment to section 99(a) of
the Danish Financial Statements Act, from fiscal year 2013 onwards the CSR
policy disclosure requirement that applies to all large companies (including
State-owned enterprises) and financial institutions has been expanded to

include policies to respect human rights and reduce negative impacts on the
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climate.’®® The requirements entail that companies must either disclose their
policies to respect human rights and reduce negative impacts on the climate,
how they implement these policies, and what they have achieved, or state that
they do not have one or both of these policies.*®® However, this requirement
does not include reporting on adverse human rights risks and impacts and
disclosure of due diligence activities, which is a major weakness of the
requirement.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There is no mention of due diligence as the basis for compliance with a legal

rule in the “Planned Actions” section.®’

Despite the existing requirement to disclose CSR, human rights, and climate
policies, this does not, as described above, create the requirement to actually
report on adverse human rights risks and impacts and conduct due diligence as
companies can simply report on their general human rights commitments and
procedures or report that they don’t have a policy to respect human rights in
place.'®® Going forward, the Danish government should consider making
reporting on adverse human rights risks and impacts and disclosure of due
diligence activities mandatory for all large companies as part of the CSR policy
disclosure requirement. Such a requirement should also include reporting on
adverse human rights impacts and due diligence procedures in regard to supply
chains and other business relationships.
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The NAP does point out that, in order to participate in the Danida Business
Partnership (as described above), a company must show that it engages in due
diligence, which must include human rights due diligence.**® However, there is
no explanation of if or how the government is a part of this initiative.

(4) Regulatory Mix

Given the very small number of future action points listed in the Danish NAP, it
is difficult to assess the adequacy of the regulatory mix. There is one regulatory
measure, which will abolish the DKK 37.5 million trigger for labor clauses to be
included in public tender calls regarding construction and instead require such
clauses in all construction public tenders.?® The other commitments are not
regulatory in nature, but rather include the creation of an inter-ministerial
working group to study the prospects of extraterritoriality, recommendations
for public authorities on how not to harm international guidelines, and case

studies on how social clauses in government contracts work in practice.?°?

As described above, an inter-ministerial working group has been established to
assess the “need and feasibility” of including extraterritorial jurisdiction in
legislation regulating relevant topics, with a particular focus on access to judicial
remedy for victims of serious human rights violations involving Danish
multinational enterprises. This is a positive step, but the inter-ministerial
working group should also address the need and feasibility of including
mandatory due diligence in particular areas of risk and importance in order to
establish an adequate regulatory mix with regard to the implementation of the
UNGPs. For instance, the Danish Council for CSR has recommended that the
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Danish government should require state-owned companies and government
agencies to incorporate due diligence in their business activities. The Danish
government should follow up on this recommendation. However, this should
not be the only initiative taken by the Danish government.

Overall, the focus in the NAP is on guidance and self-regulatory measures and
the establishment of the non-judicial Mediation and Complaints-Handling
Institution for Responsible Business Conduct. Moving forward, Denmark should
focus on binding measures under Pillars | and Il of the UNGPs.

4.2.

A NAP should address the full scope of the
State’s jurisdiction.

The introduction of the NAP states that the NAP is “focused on preventing and
mitigating adverse impacts on human rights by Danish companies at home and

abroad.”?202

Past/Current Actions

The “past and current actions” outlined in the NAP do address the full scope of
the State’s jurisdiction. For example, the Mediation and Complaints-Handling
Institution (the Danish National Contact Point), which was created in 2012, can
hear complaints against Danish private companies, public authorities, and
private organizations (e.g., NGOs) for actions that allegedly violate the OECD
Guidelines for Multinational Enterprises, both abroad and in Denmark.?%3 The
Mediation and Complaints-Handling Institution is still a relatively new institution
and an important part of the work so far has been to disseminate information
about the existence of the institution, both at the national and international
level. This work is currently underway. In terms of handling complaints, itis a
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positive step that the institution, in one of the first cases handled, decided to
make a general statement about retention of employees’ identification papers,
even though it found that it had not been substantially documented whether
the employer had in fact retained employees’ passports.?®* Danish civil society
organizations are increasingly aware of the potential of the Mediation and
Complaints-Handling Institution as an avenue for promoting corporate
accountability and expect more specific instances (cases) to be raised in the
years to come.

Additionally, from fiscal year 2013 onwards, large Danish companies are
required to include information about what measures they are taking to respect
human rights and reduce adverse impacts on the climate in their annual
reports, pursuant to amendment 99(a) of the Danish Financial Statements
Act.?%> This arguably covers all of the State’s jurisdiction as reporting on policies
to respect human rights and reduce adverse impacts on the climate should
include operations abroad as well as in Denmark. The amendment 99(a) of the
Danish Financial Statements Act has had the positive effect that most of the
large Danish companies covered by the Act now have CSR policies in place and
include it in their annual report. Many companies are also beginning to address
the issue of human rights. However, after three years subject to the legal
requirement for reporting on CSR, only about a quarter of the large Danish
companies that report on CSR report on their risks, dilemmas, and adverse
impacts/negative events.?% In addition, very few companies report on their due
diligence processes. The Danish government should therefore seriously consider

strengthening the reporting requirement on CSR for all large Danish companies
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to include reporting on risks, adverse human rights impacts, and due diligence
to help ensure that companies respect human rights and report on their efforts
to do so. Supply chains and other business partnerships should also be part of
such a legal requirement.

Planned Actions

One of the “planned actions” relates to extraterritoriality. Specifically, Denmark
commits to creating an inter-ministerial working group that will assess the
“need and feasibility” of including extraterritorial jurisdiction in legislation
regulating relevant topics. This assessment will include a study of the practices
of other States and the potential for judicial prosecution.??” Other planned
actions relate to human rights issues domestically. For example, in government
contracts for construction purposes, labor clauses will have to be included in all
public tender calls, instead of only for construction projects that will cost over
DKK 37.5 million.2%8

4.3.

A NAP should address international and
regional organizations and standards.

Past/Current Actions

In the sections on past and current actions to implement the UNGPs there are
many references to international and regional organizations and standards. For
example, under Pillar |, the NAP references Denmark’s participation in the
Universal Periodic Review (UPR) process,?® as well as the fact that Denmark is
part of the Group of Friends of Paragraph 47.2%° Under Pillar II, the NAP
references the Danish CSR NAP and how it is meant to encourage companies to

apply international guidelines like the OECD guidelines, ISO 26000, and the UN
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Global Compact.?!! Under Pillar I, the NAP states that the Mediation and
Complaints-Handling Institution for Responsible Business Conduct, created in
2012, was “established in accordance with the international effectiveness
criteria for non-judicial mediation and grievance mechanisms” laid out in the
OECD Guidelines for Multinational Enterprises and the UNGPs.?!?

Planned Actions

Given the very limited number of planned actions, there is only one reference
to international or regional organizations and standards and how they relate to
future action. Specifically, under Pillar |, the planned actions (section 2.4)
reference ILO Convention 94 and its general commitment to ensure that there
is more use and enforcement of labor clauses in government contracts.?*3
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4.4. A NAP should address thematic and sector-
specific human rights issues.

Thematic and sector specific human rights issues are discussed briefly in the
Danish NAP.

Past/Current Actions

In the sections on past and current actions to implement the UNGPs, there are
references to thematic human rights issues. Specifically, under Pillar |,
discrimination in the labor market is discussed.?'* Additionally, the NAP
mentions the Partnership for Responsible Garments Production in Bangladesh
that the Danish government is a part of.?!® This initiative is a positive step but
has not produced the expected results regarding supply chain transparency of
Danish companies. To some extent it contributed to the achievements of the
Accord on Fire and Building Safety and a social dialogue project of the Ethical
Trading Initiatives. However, regarding Danish companies, little transparency
has been achieved regarding their specific initiatives and results.

Planned Actions

In the planned actions under Pillar | (section 2.4), the NAP includes planned
actions that focus on labor conditions and public contracting.?'®

Content of NAPs

4,5. The NAP should include a statement of
commitment to the UNGPs.

The Danish NAP includes multiple statements of commitment to the UNGPs. For
example, it says that “the Danish Government is highly committed to the UN
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Global Combat [sic] and the UN Guiding Principles on Business and Human
Rights.”?t” The NAP points out that the Danish government supported John
Ruggie’s work while he was developing the UNGPs and continues to support the
UN Working Group.?!® The NAP also notes that the Danish government began to
implement the UNGPs in 2012 when it published its CSR NAP.?'° The NAP says
that the CSR NAP was inspired by the revision of the OECD Guidelines, the
ratification of the UNGPs, and the renewed EU Strategy 2011-2014 on CSR.??0
Finally, the NAP notes that the European Council and European Commission
called on States to create NAPs on BHR, but does not give that as the reason for
the Danish decision to write this NAP.%?!

4.6.

A NAP should comprise action points that
are specific, measurable, achievable,
relevant, and time-specific.

None of the planned actions include a timeline.

Furthermore, it is difficult to tell which actions have already been completed,
which are underway, and which have not yet been started, as there are
inconsistencies in which tense is used in the annex and in the main body of the
NAP when discussing certain actions. For example, when referring to workshops
conducted by the Trade Council and the Danish Business Authority, the Annex
says that “they will include practical guidance on how to demonstrate due

7222 while in the main body of the NAP it says “they include practical

diligence,
guidance on how to demonstrate due diligence.”??3 Additionally, the Annex
states that the “Government will introduce a bill proposing that the largest
Danish companies and state-owned limited liability companies in future must

expressly state in their reports what measures they are taking to respect human

rights and reduce their impact on the climate.” Conversely, in the main body of
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the NAP, it says that this has already been completed through an amendment to
Section 99a of the Danish Financial Statements Act.??* Clarity about what has
been completed and what still needs to be completed is important and will help
enable more effective monitoring of the commitments outlined in the NAP.

The planned actions listed under Pillar | (the only Pillar that has future planned
actions listed) are all relevant to implementation of the UNGPs. They are also
relatively specific. For example, one of the planned actions involves creating an
inter-ministerial working group with the purpose of assessing the need and
feasibility of enacting relevant legislation with extraterritorial application. This
planned action lays out the questions this group will be tasked with answering,
namely, (1) the practices and experiences of other countries in this area, (2)
based on that, what has worked and what has not worked, and (3) whether
judicial prosecutions (as recommended by the Danish Council for CSR) for
“severe human rights impacts” should be conducted.?* Although it is still a
relatively specific planned action, this planned action could have been made
even more specific by explaining whether the inter-ministerial group would
publish a report, if their conclusions would be available to the public in some
form, and what follow-up measures would be taken based on their
recommendations/conclusions. Including more specific details such as these
would make it easier to monitor and determine whether the action plan was
actually implemented (e.g., if no findings are published in any form, it will be
hard for civil society to determine if and how adequately the inter-ministerial
working group actually studied the questions listed above).

Similarly, the planned action regarding labor clauses in government
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construction project contracts is quite specific. It lays out a particular monetary
threshold in Danish law that will be abolished, with the effect of requiring labor
clauses in all such contracts instead of those above DKK 37.5 million.??® Whether
or not this happens will be easy to measure/monitor, as either the government
will succeed in changing the law or it will not.

Other planned actions are not as specific and measurable. For example, the
commitment to having municipalities and regions “jointly prepare guidelines for
how public authorities can avoid having an adverse impact on international
guidelines” is quite vague. Although in the Annex there is a little more
information provided (e.g., “the guidelines should be used to manage the
challenges public authorities are facing today when acting as a private
company”),??” the NAP could have laid out a timeline for meetings between
various municipalities and regions, what government department or official
would be in charge of leading the process, and what types of questions these
guidelines should attempt to answer.

Priorities for NAPs

4.7. A NAP should prioritize for action the most
serious business-related human rights
abuses.

There does not appear to be any prioritization of particular business-related
human rights abuses.

4.8. Inline with the HRBA, the NAP should focus

on the most vulnerable and excluded groups.

There is no mention of vulnerable or excluded groups, such as indigenous
communities, in the Danish NAP. The Danish NAP does not contain the

expression “vulnerable groups,” not even the stand-alone adjectives
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“vulnerable” and “marginalized.” There is no mention of the word “group,”
referring to a group exposed to specific human rights risks. This appears as a key
deviation from the UNGP’s “General principles,” which stipulate that “[t]hese
Guiding Principles should be implemented in a non-discriminatory manner, with
particular attention to the rights and needs of, as well as the challenges faced
by, individuals from groups or populations that may be at heightened risk of
becoming vulnerable or marginalized.”??®

The need for particular attention within NAPs to groups such as indigenous
peoples has also been highlighted in the report of the UN Working Group on
Business and Human Rights to the UN General Assembly.?%°

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

No NBA was conducted or published. No significant analysis was conducted and
no submissions were published.?39
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Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

The planned actions lay out who will be generally responsible for implementing
the action, but they are not specific enough. First, the study of the feasibility of
extraterritorial legislation will be assigned to an inter-ministerial working
group.?®! However, which ministries will be involved in that working group is not
explained. Second, the guidelines for public authorities on how to avoid having
“an adverse impact on international guidelines” will be created by municipalities
and regions jointly.?3? This, again, is rather vague as it does not say what part of
municipal governments will be involved. Third, after the threshold value of DKK
37.5 million is removed, all government entities that contract for construction
projects must include a labor clause in those contracts.?33

Other commitments are even more vague. For example, there is no indication
of who will be in charge of putting together a document of case studies to
“demonstrate how companies and municipalities work with social clauses in

practice.”?3*

6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

There is no framework for monitoring or reporting laid out in the NAP. In
Section 5, entitled “Looking Ahead,” the government simply commits to
“continuously update Danish priorities with regard to the implementation of the
UN Guiding Principles in alignment with the National Action Plan for CSR 2012-
15.”723 There is no explanation of what this continuous update will entail, what

part of the government will be in charge, or when it will take place. It also only
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refers to the NAP for CSR, and does not say how the small number of planned
actions laid out in the NAP on BHR will be monitored or if the BHR NAP will be
updated in the future.?3®
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1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1. Commitment to the NAP process.

Finland announced its decision to draft a NAP on business and human rights in
its Resolution on Corporate Social Responsibility on November 22, 2012.23 On
September 17, 2014, the Finnish Government adopted the Working Group’s
(discussed further in 1.3) proposed plan on implementation of the UNGPs.%3®
The fact that Finland has a plan for monitoring implementation of the NAP, with
yearly monitoring by the Committee for Corporate Social Responsibility?*® and
additional monitoring of planned actions by specific ministries, is a positive
indication of the government’s commitment to the NAP process. The creation of
the inter-ministerial working group is another positive indication of this
commitment, as is the fact that the Finnish NAP expressly says that it is
designed “in a manner that allows potential new measures to be defined.”?4
This means that Finland recognizes that this NAP is just a starting point and that

there may be actions that should be added on in the future.

1.2.  Ensure responsibility for the NAP process is
clearly established and communicated.

The Ministry of Employment and Economy was tasked with overseeing the NAP
drafting process. Specifically, it created an inter-ministerial working group
(discussed further in 1.3), which then submitted to the Ministry of Employment
and Economy a proposal for implementing the UNGPs in Finland.
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The Ministry of Employment and Economy created an inter-ministerial working
group.?”* The Working Group was tasked with creating a proposal for a national
plan to implement the UNGPs. The Working Group met between May 28, 2013
and March 31, 2014.242 The Working Group was chaired by Government
Counsellor Antti Riivari and its secretary was Senior Specialist Linda Piirto, both
of whom work in the Ministry of Employment and Economy.?*3 The other
ministries that were part of the working group were:

e The Ministry of Foreign Affairs: Advisor Merja Lahtinen, Counsellor

for Foreign Affairs Rauno Merisaari, Commercial Counsellor Kent
Wilska, and from January 1, 2014 Advisor Linda Ekholm.
e The Ministry of Education and Culture: Counsellor for Cultural Affairs

1.3.  Ensure an inclusive approach across all areas

Marjo Maenpaa.
of government.

e The Ministry of Agriculture and Forestry: Government Counsellor

Timo Tolvi.

e The Ministry of Justice: Ministerial Advisor Kaisa Tiusanen, and from
October 31, 2013 Ministerial Advisor Camilla Busck-Nielsen.

e The Ministry of Transport and Communication: Government

Counsellor Kaiser Leena Valipirtti.
e The Ministry of Finance: Ministerial Advisor Taina Eckstein.

e The Ministry of Social Affairs and Health: Senior Officer Ismo Suksi
and Senior Officer Piia Mattila.

e The Prime Minister’s Office: Government Counsellor llpo Nuutinen,
and from November 1, 2013 Chief Senior Specialist Sinikka Mustakari
and Financial Counsellor Petri Vihervouri.
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e The Ministry of the Interior: Program Coordinator Krista Nuutinen.?**

The result of the Working Group’s activities is Finland’s National Action Plan on
implementation of the UNGPs.

The process for drafting the NAP was discussed by the Committee for Corporate
Social Responsibility, and information about the dates that stakeholder hearings

. , would be conducted was published.?* However, the overall process was
1.4.  Devise and publish terms of reference and a

o unclear. After the Working Group published its proposal, neither information
timeline for the NAP process.

about the status of the draft nor about the political process through which the
NAP was approved were published.?*® The NAP was ultimately approved during
an informal meeting of the ministers.?#/

Adequate Resourcing

1.5. Determine an appropriate budget for the

No budget was made public.?8
NAP process.
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Effective Participation by All Relevant Stakeholders
2.1.  Conduct and publish a stakeholder mapping. | Unknown .24

2.2. Develop and publish a clear plan and
timeline for stakeholder participation.

The Working Group consulted with stakeholders during two public
consultations.?*® Tens of NGOs and companies were invited to these
stakeholder hearings.?*! The dates of these consultations were published.?>?

The Working Group also accepted comments in writing.>>3

2.3.  Provide adequate information and capacity-
building where needed.

The UNGPs were translated into Finnish. The Committee for Corporate Social
Responsibility was provided with information about previously published BHR
NAPs in other countries.?>* However, clarity of the process would have
improved meaningful participation of the civil society organizations (CSOs). The
Ministry of Employment and Economy insisted on at first hearing different
stakeholder groups (CSOs and business) separately and declined holding a
common hearing for all interest groups. However, all the stakeholders were
invited to the second hearing after the Working Group had published its draft.

2.4.  Facilitate participation by disempowered or
at-risk stakeholders.

All organizations, ministries, and companies at the consultations were
Finnish.?* It is unclear whether the government directly heard from
disempowered stakeholders such as migrants, indigenous peoples residing in
northern Finland, or other minorities.?>® One NGO present at the consultations
worked on issues facing people with physical disabilities. Other NGOs present at
the hearing work on issues related to disempowered or at-risk stakeholders. For
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example, Finnwatch works with migrants and Amnesty International works with
transgender peoples and indigenous peoples. However, the NGO for people
with physical disabilities was the only one in which at-risk groups were able to
represent themselves.?>’

2.5.  Consider establishing a stakeholder steering
group or advisory committee.

In Finland, there is a permanent Committee for Corporate Social Responsibility
(YHVA) that is composed of individuals from government ministries, NGOs,
trade unions, and the church.?8 This steering group was involved in the NAP
drafting process.?>® No new stakeholder steering committee was created.?®®

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

The NBA as the Foundation for the NAP

3.1.  Undertake a NBA as the first step in the NAP
process.

No national baseline assessment (NBA) was conducted and/or published.
Although a background memorandum was carried out by government ministries
and published, it did not rise to the level of a NBA. The background
memorandum included information on “Finnish legislation, provisions on
fundamental rights and international conventions, and other measures and
practices of the authorities in relation to the UN principles.” It was created for
use by the Working Group and was intended to inform its proposals.26t
However, this memorandum did not rise to the level of a NBA because it did not
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focus on the key questions of the UNGPs, and non-State stakeholders did not
find it very useful and were not involved in its development. This is problematic
because a thorough NBA is necessary to ensure that the government identifies
the most pressing legislative gaps in the protection of human rights.

However, within the action items outlined in the NAP, the government
committed to commissioning a thorough legislative survey focusing on the
UNGPs’ three Pillars and current legislative gaps.

3.2.  Allocate the task of developing the NBA to Not applicable. However, various ministries were involved in development of
an appropriate body. the background memorandum.

3.3.  Fullyinvolve stakeholders in the Not applicable. No non-governmental stakeholders were involved in the
development of the NBA. development of the background memorandum.

3.4.  Publish and disseminate the NBA. The background memorandum was made publically available.
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Scope of NAPs

COMMENTS

4.1.

A NAP should address the full scope of the
UNGPs.

Most of the content of the Finnish NAP focuses on voluntary measures,
research, and guidance to companies. As such, the NAP is severely lacking in
regulatory measures. Most of the attention is on Pillars | and Il, with very little
attention to Pillar Ill.

In terms of substantive content, the following four sub-criteria provide insight
into the Finnish NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAP’s fulfillment of each UNGP, which is
a task to be completed during the national baseline assessment (NBA) process.
These four sub-criteria are: (1) positive or negative incentives for business to
conduct due diligence, (2) disclosure of due diligence activities, (3) measures
which require due diligence as the basis for compliance with a legal rule, and (4)
the regulatory mix (i.e. a combination of voluntary and mandatory measures
that the State uses to encourage business to respect human rights).?®? These
sub-criteria are not an exhaustive list, but have been supported by other
researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content. The Finnish NAP is unsatisfactory under each of these sub-
criteria:

(1) Positive and Negative Incentives for Due Diligence

One potential positive incentive to conduct due diligence is the annual CSR

reporting competition put on by the Ministry of Employment and the Economy
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and the Ministry of the Environment. One of the future action points contained
in the NAP says that Finland will make human rights the theme of this
competition.?®® However, whether this would in any way incentivize due
diligence depends on information not provided in the NAP. For example,
currently the judges in this competition just evaluate how well the companies
report on their policies, not the quality of the actual policies companies have in
place. This competition would be more likely to incentivize due diligence if the
companies that are more likely to win are those that conduct effective due
diligence and that can identify and mitigate their human rights risks.

There do not appear to be any other positive or negative incentives for
conducting due diligence contained in the NAP. However, the State does
commit to providing support to companies that wish to conduct due diligence,
for example, by holding roundtable dialogues by branch of activity with the goal
of pinpointing the highest risks for each branch and by promoting the “sharing
of due diligence best practices.”?%*

The NAP also commits the State to “actively participate in the discussion of the
proposal for a regulation on conflict minerals.”?%> The proposal the NAP is
referring to is a proposal by the European Commission to create “a due
diligence system for the union.”26®

The government decided during the political process that the majority of State-
owned companies will start to assess their human right risks throughout their
production chain and report on this. This was not included in the original draft
of the NAP draft and is only mentioned in the separate statement that was
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published in the informal meeting of the ministers. It has not been translated in
to English.?¢’

(2) Disclosure of Due Diligence Activities

The NAP points out that unlisted companies that are entirely owned by the
State or that are majority State-owned have a CSR reporting requirement.?%®
These reports must include information on human rights.?®® However, it is
unclear from the NAP whether they must report on due diligence activities.?”°

271 on non-financial

The NAP discusses the European Commission directive
reporting, which requires “companies of significant public interest with more
than 500 employees on average on the account closing date” to report
“material data” on human rights, the environment, social affairs, employees,
and preventing bribery and corruption.?’> The report would have to include,
among other information, the policies the company has in place, “including due
diligence related to them,” and their effectiveness.?’> The NAP says that Finland

will start to prepare to implement this proposal.?’

In terms of new commitments, the NAP commits to making human rights the
theme of the annual CSR reporting competition, mentioned earlier.?’> This
improvement to the competition could incentivize disclosure of any due

diligence activities that a company already conducts regarding human rights.?’®
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(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There are no measures mentioned in the NAP that require due diligence as the
basis for compliance with a legal rule. The NAP acknowledges that, during
consultations, it was suggested that Finland enact a statutory obligation for
companies to conduct due diligence. The State rejected this, stating that
“[tIransforming the due diligence described above into a legally binding
obligation is difficult to envisage.”?’’ The State goes on to say that defining the
obligations would be difficult and that instead there should be increased
discussion about risks specific to particular branches of activity and types of risk
management that could be useful.?’®

(4) Regulatory Mix

The NAP is heavily skewed to voluntary measures and providing support and
training. In fact, the NAP states that “[t]he objective of this proposal is to initiate
measures that bring more attention to the link between business activities and
human rights in order to help companies be more aware of the impacts their
activities have on human rights.”?”?

For example, instead of committing to any legislation to regulate international
business activities, Finland commits to creating a report on existing Finnish
legislation that relates to such activities.?®® However, this is a positive step in
that it would retroactively fulfill the expectation that each State conduct a
national baseline assessment (NBA) on current UNGPs implementation. The

NAP also includes many commitments to promote the UNGPs and their
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implementation through international organizations.?®! In its separate
statement, the government concertized the scope of the legislative survey,
emphasizing that it should focus on the UNGPs’ Pillars and current legislative
gaps, including presenting concrete proposals for the way forward.

In the NAP’s section on procurement, the past/current actions are entirely
voluntary or guidance-based. Specifically, the NAP states that Finland is
amending the Act on Public Contracts to make consideration of social issues in
public procurement easier.?®> The NAP also points to the existence of a website
(CSRKompassi.fi) that gives information to government bodies wishing to
include social issues in their procurement.?®® The future commitments are also
entirely voluntary or guidance-based. In fact, the NAP points out that, during
consultations, it was suggested that a statutory obligation be created to require
consideration of social issues during public procurement decisions.?* The NAP
rejects this idea and instead commits to non-legislative measures, such as
adding to the procurement guidelines a reference to section 49 of the Act on
Public Contracts and the Guide to socially responsible procurement.?8> The NAP
also commits to producing a report on the product groups for which there is a
high risk of human rights violations in the supply chain.?®® However, the
government underlined in its own decision, to look into improving social
responsibility criteria, in line with the EU Public Procurement Directive, when
amending the Public Procurement Act.

This holds true for the section on due diligence as well, which rejects the
creation of a statutory obligation for companies to conduct due diligence and
instead focuses on roundtable discussions to assess the areas of risk for each
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branch of activity and on promoting the dissemination of due diligence best

practices.?®’

Finally, the NAP commits to providing additional training, especially to small and

medium enterprises (SMEs), on business and human rights issues.?8

4.2. A NAP should address the full scope of the
State’s jurisdiction.

The Finnish NAP is focused on protecting human rights abroad and does not
discuss national legislation that regulates business within Finland’s borders.?®
There is no discussion in the Finnish NAP on extraterritoriality. However, there
are other action points that would apply abroad. For example, the NAP commits
the State to “support the strengthening of human rights assessments in third
countries during EU trade or investment agreement negotiations and when
monitoring their implementation.”?% It also commits Finland to creating a
report on product groups that are high risk for human rights violations with the
goal to “increase the awareness related to responsible procurement and help
target the consideration of the social aspect for the product groups that pose
the highest risk.”%!

4.3.  ANAP should address international and
regional organizations and standards.

The Finnish NAP extensively discusses international and regional organizations
and standards and how the State will use those organizations and standards to
push for further implementation of the UNGPs. Specifically, there is a sub-
section (section 1.2) dedicated to “activities in international organizations,”
under which there are 11 follow-up measures listed.?*? For example, Finland
commits to “support and participate in the update of the OECD Policy

Framework for Investment.”??3 Sub-section 1.3 discusses “activities in the EU,”
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under which there are additional follow-up measures listed. The NAP’s
discussion of these standards and organization continues throughout the NAP
and is not limited to sub-sections 1.2 and 1.3. For example, a follow-up action
listed on page 22 says that there will be dialogue about the UNGPs and OECD
guidelines with public financial institutions.?*

The NAP does address thematic and sector-specific human rights issues. It

touches on children’s rights,?% the rights of indigenous persons,?%® extractive

297

activities,?®’ issues related to trade,?®® labor rights,?®® communication

technology,®® the right to privacy,3** and government procurement.3%
4.4. ANAP should address thematic and sector-
specific human rights issues. For example, one follow-up action commits Finland to translating the UN

Committee on the Rights of the Child General Comment No. 16 into Finnish and
Swedish and to distributing it to various entities.3% Finland also commits to
creating a roundtable discussion on the right to privacy, including the State, civil

society, and ICT companies.3%*

Content of NAPs
The NAP does include a statement of commitment to the UNGPs. Specifically,
4.5. The NAP should include a statement of one of the follow-up actions says “Finland supports the observance and
commitment to the UNGPs. implementation of the Guiding Principles on Business and Human Rights
approved by the Human Rights Council.”30>
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Many of the follow-up actions listed in the Finnish NAP are time-specific. At the
end of each list of proposed follow-up measures, there is a section in bold that
states the part of government that is the “principal responsible party” and
either states that these are meant to be “continuous activities” or provides a
year that the follow-up actions should be completed by. Out of the listed action
points, just over half are listed as “continuous activities” (meaning they are not
time-specific) while just under half include a date or date range for completion.

The number of action points in the Finnish NAP is certainly sufficient. However,
the quality of the action points must also be assessed. Overall, the action points

are inconsistent when it comes to being specific and measurable.
4.6. A NAP should comprise action points that
are specific, measurable, achievable, Examples of adequately specific action points include the following:

relevant, and time-specific. Finland commits to having the Ministry of Foreign Affairs create a report on how

free trade agreements made by the EU, the US, and other countries take into
account trade and human rights (particularly labor rights) by mid-2015.3% This is
adequately specific as it names what ministry will be in charge, when it will be
completed, and what the specific topic of the report will include. This level of
specificity makes it measureable as well because stakeholders, including the
State itself, will be able to tell whether this report has been completed by the
date set out. However, this could have been made even more specific by
explaining how this report will be used by Finland and whether it will be
published.

Finland also commits to making sure that statistics on the consideration of
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social aspects in government procurement decisions are improved. Specifically,
by adding a field about whether social aspects were considered in the
procurement decision to HILMA, the public procurement notification service.
This task is assigned to the Ministries of Finance and of Employment and the
Economy, and is to be completed by the end of 2015.3%” The goal of this action
is to encourage consideration of these issues in procurement. It is adequately
specific because instead of just saying that the government will improve
information about the prevalence of government consideration of social issues,
it points to a particular change that will be made. Once again, whether this
change has been made or not is easily measurable.

Moreover, Finland commits to having human rights be the annual theme of the
CSR reporting competition by the end of 2015, which is put on by the Ministry
of Employment and the Economy and the Ministry of the Environment.3% The
intent of the competition is to encourage companies to report on CSR issues,
and by having the theme be human rights it would further encourage reporting
on that particular issue within CSR. Whether or not the government completes
this action point will be clearly measurable.

Other action points are not adequately specific. Examples of these action points
include the following:

Finland commits to maintaining a “regular dialogue” on the UN principles, the
OECD guidelines, and others with public financial institutions.3% Although this
dialogue would be positive, and although the action point identifies the general
participants!? in this dialogue, it could have been more specific. For example, it
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could have explained whether a roundtable would be set up, how often these
groups would meet to discuss these principles, and whether there would be any
tangible outcome (e.g. a report, proposals for reform of public financial
institutions) from this ongoing dialogue.

Another of the action points says that Finland “shall participate in the UN
Business and Human Rights Forums and support the work of the working group
related to the UN principles.”3!! It is unclear what type of support Finland will
provide. This is not a very specific or measurable action point. It could have
been improved by committing to providing funding or technical assistance to
the UN Working Group.

Other action points are simply statements of support instead of statements of
how Finland will act. For example, one action point states that “Finland supports
the cooperation and discussion with the WTO and other international
organisations such as ILO or WIPO (World Intellectual Property Organisation)
carried out within the framework of the WTO Coherence Mandate.”3'? This
action point (and others) does not say in what concrete ways Finland “supports”
this initiative (e.g., Is this just a statement that Finland thinks it is a good
initiative? Or has Finland provided concrete support in the form of funding or
services?), and it does not commit to any future action.

Additionally, one of the action points regarding the Universal Periodic Review
merely states that “questions may be asked and recommendations on the
implementation of the guiding principles may be given to the states examined.”
This appears merely to be a statement about what the UN Human Rights
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Council can do to further the UNGPs implementation rather than a commitment
on Finland’s part to act in some way, for example, by offering information
regarding Finland’s implementation of the UNGPs in Finland’s next State report
to the UN Human Rights Council.

On the positive note, however, the government approved the NAP based on the
Working Group's proposal and a separate political statement in an informal
meeting of the ministers. In its statement, the government underlined its
priorities for the implementation, concertized some of the commitments, and
partly improved the ambition level compared to the Working Group's original

proposal.
Priorities for NAPs
4.7. A NAP should prioritize for action the most
serious business-related human rights The NAP does not appear to prioritize any human rights abuses over others.

abuses.

The NAP is not focused on the most vulnerable and excluded groups. However,
it does discuss and include follow-up actions that specifically relate to
4.8.  Inline with the HRBA, the NAP should focus | Vulnerable and excluded groups, namely Indigenous persons and children.

on the most vulnerable and excluded groups. Specifically, a follow-up action listed on page 15 says that Finland “will continue
the dialogue related to the human rights impacts of business activities with the
UN Bodies for indigenous peoples and ensure that the effects of business
activities on the realization of the rights of indigenous peoples will be brought
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forward in the World Conference on Indigenous Peoples in autumn 2014”313

In a separate follow-up action listed on page 15, Finland commits to including
information to the UN Committee on the Rights of the Child regarding Finland’s
implementation of the Committee’s recommendation about Business.3'*
Additionally, Finland commits to translating the Committee’s General
Recommendation No. 16, which discusses business activities and children’s
rights, into Finnish and Swedish, as well as distributing a summary of the

General Recommendation’s content.31®

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1. The NBA and any other significant analyses
and submissions informing the NAP should
be published.

The background memorandum is publically available.
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Holding Duty-Bearers Accountable for Implementation

The NAP does identify which ministry or ministries are responsible for the

individual action points. Specifically, at the end of each list of proposed follow-

up measures, there is a section in bold that states the part of government that

is the “principal responsible party.”31® It is assumed that the ministry indicated

6.1.  NAPs should identify who is responsible for | 5t the bottom of each list of proposed follow-up actions is in charge of all of the
implementation of individual action points | 5ctions in that list unless otherwise specified.

and overall follow-up.
These sections also indicate either a timeline or designate the activities assigned

to the ministry as “continuous.”3Y The NAP also indicates that the ministry or
ministries assigned to the particular action points are responsible for monitoring
the progress in implementation of those actions.3*®

The NAP states that it contains actions that are meant to be achieved in the
next few years (specifically, 2014-2016), but that it also “provides a foundation
to which new actions may be added.”3'® Each year the NAP’s implementation

6.2.  NAPs should lay out a framework for will be monitored by the Committee for Corporate Social Responsibility.3?°
monitoring of and reporting on Additionally, the individual ministries will “monitor the progress of proposals in
implementation. their respective areas of responsibility.”*?* There is no discussion of whether the

Ministries or the Committee for Corporate Social Responsibility will have to
report to anyone on the implementation of the NAP based on their monitoring
activities.
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5. LITHUANIA

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1.  Commitment to the NAP process.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process and undermines Lithuania’s commitment to
the NAP process.

1.2.
clearly established and communicated.

Ensure responsibility for the NAP process is

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

1.3.
areas of government.

Ensure an inclusive approach across all

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

1.4.
timeline for the NAP process.

Devise and publish terms of reference and a

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.
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Adequate Resourcing

. _ At this time, there is no publicly available information (in English) about the
1.5. Determine an appropriate budget for the

process used to create the NAP in Lithuania. This lack in transparency is itself an
NAP process.

indication of an inadequate process.

2. STAKEHOLDER PARTICIPATION COMMENTS

Effective Participation by All Relevant Stakeholders

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

2.1.  Conduct and publish a stakeholder
mapping.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

2.2.  Develop and publish a clear plan and
timeline for stakeholder participation.

2.3. Provide adequate information and capacity- At this time, there is no publicly available information (in English) about the

building where needed. process used to create the NAP in Lithuania. This lack in transparency is itself an
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indication of an inadequate process.

2.4.  Facilitate participation by disempowered or
at-risk stakeholders.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

2.5.  Consider establishing a stakeholder steering
group or advisory committee.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

The NBA as the Foundation for the NAP

3.1. Undertake a NBA as the first step in the NAP
process.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

3.2.  Allocate the task of developing the NBA to
an appropriate body.

At this time, there is no publicly available information (in English) about the

process used to create the NAP in Lithuania. This lack in transparency is itself an
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indication of an inadequate process.

3.3.  Fully involve stakeholders in the
development of the NBA.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

3.4. Publish and disseminate the NBA.

At this time, there is no publicly available information (in English) about the
process used to create the NAP in Lithuania. This lack in transparency is itself an
indication of an inadequate process.

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Scope of NAPs

4.1. A NAP should address the full scope of the
UNGPs.

It should be noted that, although the NAP refers to Corporate Social
Responsibility (CSR) frequently, the NAP defines the “CSR category” as
companies that go beyond what they are required to do by law to address social
and environmental issues in their operations.3?? The NAP explicitly states that
“[rlespect for human rights in business is one of the CSR areas.”3?3 The fact that
Lithuania includes respect for human rights as part of its definition of CSR is
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positive. However, the Lithuanian definition of CSR as voluntary is outdated, as
the EU definition of CSR no longer sees CSR as a voluntary approach.3?* In
general, the NAP focuses on already existing CSR actions and does not reflect
the shift created by the 2011-2014 EU strategy on CSR which modified the
definition of CSR and highlighted the need for a “smart mix” of measures
(described below).3?®> Furthermore, there is no discussion in the NAP of the
recent relevant EU Directives on public procurement or non-financial

reporting.3%®

Lithuania’s NAP is organized by the three Pillars of the UNGPs, which the NAP
refers to as Objectives 1, 2, and 3. However, the NAP does not go through the
UNGPs principle-by-principle. Instead, each objective is broken down further

s

into topics, such as “legislative measures,” “anticorruption measures,” and

“measures related to international organizations,” to name a few.3?’

Overall, the NAP does not differentiate between which actions are past actions,
ongoing actions, or future actions that the NAP commits to undertaking. For
example, under Objective 1, A. Legislative measures, the sentence starts with
the present tense: “the aim is to review legal acts regulating law-making,” but
then goes on to describe a past action.3?® Specifically, the Law on Legislative
Framework, which increase the transparency of lawmaking in Lithuania and
allows for civil society and other stakeholders to submit proposals for legal
regulation “at all the stages of law-making,” which was passed in 2012, came
into force in 2014.3%° This same issue occurs in multiple places in the NAP.330

The second issue that causes a lack of clarity around whether an action is
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ongoing or a future commitment involves citations that link an action to a
previous government programme or action plan that has already terminated. In
a section labeled “measures foreseen” under Objective 1C, the NAP lists the
following two actions: (1) a study “into the reasons for changes in societal
attitudes and causes of discrimination,” and (2) organizing seminars and
informal education about discrimination for civil servants, trade union
representatives, and “other target groups.”33! However, the citation for each of
these actions shows that they are measures 2.2 and 4 of the Inter-institutional
Action Plan for the Promotion of Non-discrimination for 2012-2014.33? Because
this Action Plan on non-discrimination was meant to terminate in 2014, it is
unclear whether these two actions listed as “measures foreseen” are on-going
(not new commitments) or if the government was unable to accomplish them
before 2014 and is thus re-committing to taking these actions.

The same issue arises in relation to a number of actions listed under Objective
1D, which are under the heading “ongoing measures.”3*3 These actions all relate
to non-discrimination based on sex and include, inter alia, “organizing seminars
to encourage employers to systematically promote equal treatment of women
and men in the workplace” and organizing a competition among employers
around equal treatment of men and women.33* However, the citation for each
of these actions shows that they were already included as specific measures in
the past Action Plan of the National Programme on Equal Opportunities for
Women and Men, which lasted from 2010 to 2014.3%> Once again, because
these actions were part of a previous government Programme that has since
terminated, with no indication that it has been or will be renewed, it is unclear if
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these are measures that were not fully completed during the time period of the
Programme on Equal Opportunities for Women and Men, and thus the NAP is
committing to continuing to work on them or if they are actually completed
measures.

Despite this confusion, in order to facilitate this assessment, this assessment
will assume that the “ongoing measures” under Objective 1D are indeed
ongoing measures and not new commitments and will assume the “measures
foreseen” under Objective 1C are new commitments to complete previous
commitments that were not acted upon. Given these assumptions, the total
number of new commitments in the Lithuanian NAP is about 16. It should be
noted that the lack of clarity described above may make it more difficult for civil
society to hold the government accountable for the commitments outlined in
the NAP.

Although the NAP does address all three Pillars, there are weaknesses in the
commitments under each Pillar. Under Pillar |, there are 7 measures foreseen
listed. The NAP includes a section on Pillar Il, and lists 5 measures foreseen.
Each of these could also be included under Pillar | as they involve encouraging
business to respect human rights, as NAPs are not directed specifically to
business action but are meant to focus on government initiatives.

Under Pillar 111, the NAP lists 5 measures that have already been implemented
and 5 planned measures.®*® One of these planned measures is to create class
action proceedings in Lithuanian administrative procedure.3*’ This measure

states that a draft amendment to the Republic of Lithuania Law on
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Administrative Proceedings to accomplish this goal is being prepared. However,
it goes on to say that the draft amendment will be submitted in the fourth
quarter of 2014.338 This is problematic because Lithuania’s NAP was released in
2015, thus a commitment to submit the draft in 2014 without stating any
follow-up measures the government is prepared to take is not actually a

planned measure but rather an implemented one.3*®

Additionally, the link between some of the planned measures and business and
human rights is not made explicit in the NAP.34° For example, under Pillar Ill, the
NAP commits to evaluating “the legal regulation of the institute of pre-trial
administrative dispute resolution.”3* Additionally, the NAP commits to
developing “the concept” of including juries in the Lithuanian court system.3*
The NAP notes that in 2012 the government “in principle” agreed to create “on
the constitutional level,” a jury system.3*? The concept that the NAP commits to
creating would include basic principles of jury members’ legal status, jury
guarantees, responsibilities, procedural rights, and duties.*** The concept would
then be presented for public assessment.3*> While both of these commitments
could lead to positive changes in Lithuania, they relate to the judicial system in
general without explaining how the commitments could lead to an increase in
access to remedy for victims of human rights abuses. This is also true of some of
the listed past actions, such as the Law on State Guaranteed Legal Aid, which
came into force in 2014 and “[g]rants broader possibilities to choose a lawyer to

provide” representation in court.3*

This is also true for Pillar |, where some of measures foreseen are only loosely
related to business and human rights, and the NAP does not explicitly explain
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the connection. For example, one of the measures foreseen is to do a study on
the causes of discrimination and reasons for changes in societal attitudes.3*
There is also a commitment to move forward on the new Inter-Institutional
Action Plan for the Promotion of Non-discrimination for 2015-2017. However,
there is no commitment to include anything related to business in that plan.
There is no mention of how business would be involved in either of these
commitments, or how they will achieve the goals of Pillar I.

In terms of substantive content, the following four sub-criteria provide insight
into the Lithuanian NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAPs fulfillment of each UNGP, which is
a task to be completed during the national baseline assessment (NBA). These
four sub-criteria are: (1) positive or negative incentives for business to conduct
due diligence; (2) disclosure of due diligence activities; (3) measures which
require due diligence as the basis for compliance with a legal rule; (4) the
regulatory mix (i.e. a combination of voluntary and mandatory measures that
the State uses to encourage business to respect human rights).3*® These sub-
criteria are not an exhaustive list, but have been supported by other
researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content. The Lithuanian NAP is unsatisfactory on each of the four
sub-criteria.

(1) Positive and Negative Incentives for Due Diligence

One commitment in the NAP could create an incentive to conduct due
diligence. This commitment is to revive the National Responsible Business
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Award Ceremony, which took place annually from 2007 until 2012.3* The NAP
commits to reviving the National Responsible Business Award for 2015-2017.3°0
This ceremony provides recognition to businesses that have gone the extra mile
in implementing corporate social responsibility, and could thus act as an (albeit
weak) incentive to conduct due diligence in an attempt to gain the reputational
benefit of receiving such an award.

2) Disclosure of Due Diligence Activities

None of the future actions discuss disclosure of due diligence activities, nor do
any of the ongoing or implemented actions.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There is no reference to a new or existing requirement of human rights due
diligence as a component of compliance with a legal rule.

(4) Regulatory Mix

The regulatory mix is unsatisfactory as none of the foreseen measures explicitly
commit to regulation of companies, but instead involve measures such as
holding conferences, trainings, and funding NGOs.3>! For example, Lithuania
commits to conducting trainings of employers on employment of persons with
disabilities,?*? to hold an international conference to disseminate CSR

353 and to seek public feedback on the possibility of adding a jury

354

experience,
system to the court system.
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Only one planned action discusses a potential regulation of business by
criminalizing bribery. The NAP does not explicitly commit to doing this, but
commits to “create conditions for the ratification of” the OECD Convention on
combating bribery of foreign public officials in international business
transactions.>*>The NAP then notes that one condition to accede to the
Convention is criminal liability within the State’s laws for bribery of foreign
officials for both natural and legal persons.®*® The fact that this is a condition of
ratification, and that Lithuania commits to “create conditions” for ratification
vaguely suggests that Lithuania is committing to create such a law. It would
have been a much stronger commitment if Lithuania simply committed to
enacting a law creating such criminal liability for companies.

Lithuania’s NAP does not adequately address the full scope of the State’s

4.2. A NAP should address the full scope of the o ) L, ) ) ) )
jurisdiction. Lithuania’s NAP provides no discussion on human rights abuses

State’s jurisdiction. ) ) ]
perpetrated by business internationally.

Lithuania’s NAP does not extensively discuss international and regional
organizations and standards. Only two measures foreseen out of sixteen discuss
international conventions/organizations. First, Lithuania commits to “intensify
43. A NAP should address international and and expand” Lithuania’s activities with the OECD and to seek membership with
regional organizations and standards. the OECD by actively lobbying the organization for membership.®*” Second,
Lithuania commits to acceding to the OECD Convention on Combating bribery of
foreign public officials in international business transactions, if and when it gains
membership with the OECD. 3°8 Other than these two, no other measures

foreseen reference international or regional organizations or standards. There
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is, however, mention of the ILO in one of the past actions.*? Specifically, the
NAP notes that Lithuania amended its Labor Code in 2014 pursuant to
recommendations provided by the ILO’s Committee on Freedom of
Association.*®® However, the NAP does not discuss what changes the
amendments made to the Code.3%!

4.4, A NAP should address thematic and sector-
specific human rights issues.

The NAP does not clearly address sector-specific human rights issues. It does,
however, address the right to non-discrimination fairly extensively in the NAP,
with four of the sixteen measures planned specifically addressing different
forms of discrimination. First, Lithuania commits to providing training to
employers about employing persons with disabilities and encouraging
employers to hire persons with disabilities.3¢? Second, the NAP commits to
creating a new Inter-institutional Action Plan for the Promotion of Non-
discrimination for 2015-2017, and points out that a working group has already
been created to draft the Action Plan.3®3 Third, the NAP commits to conducting
seminars and informal education for civil servants, trade union representatives,
and “other target groups.”3%* Finally, the NAP commits to conducting a study on
the causes of discrimination and how to change societal attitudes.3®> However,
as discussed in more detail below, these last two are not explicitly linked to
business. For the seminar/training commitment, the NAP does not say whether
business is part of the other target groups category, and the NAP does not
explain how the study into general societal discrimination will be made relevant
to business.

The NAP points out that State owned enterprises “operating under the
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principles of good governance may act as examples of socially responsible
business.”3%® The NAP also notes past and ongoing actions related to State
owned enterprises (e.g. creation of a model CSR application plan in 2012
coupled with implementing guidelines).3®” However, no new measures foreseen
address the topic or explain how the past or continuing actions will be built
upon.

Content of NAPs

4.5.  The NAP should include a statement of
commitment to the UNGPs.

Lithuania’s NAP states that it “specifies actions, planned or implemented
measures and legislative provisions intended to consolidate Lithuania’s duty to
protect, defend and respect human rights and encourage businesses to ensure
respect and responsibility in the field of human rights, as well as to ensure

effective remedies.”3®

4.6. A NAP should comprise action points that
are specific, measurable, achievable, relevant, and
time-specific.

Eleven of the sixteen clear measures foreseen do contain a general timeline.
However, this is usually because the measures foreseen are included in an
existing government document/action plan that contains a range of years within
which it will occur. For example, the commitment to develop an extrajudicial
consumer dispute system is part of “Priority Measures for the Implementation
of the Programme of the Government of Lithuania for 2012-2016.”3%° There is
no measure foreseen that contains a more specific timeline for implementation
than a general range of years. One action that is listed under “planned actions”

does contain a more specific timeline, however, the date of the proposed action
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occurred prior to the launch of the NAP, and is therefore not truly a “measure
foreseen.”3’0 Specifically, the NAP states that integrating class actions into
administrative procedures is ongoing and that a draft amendment will be given
to the government in the fourth quarter of 2014.37* Lithuania’s NAP was issued
in 2015, after the 4t quarter of 2014 .372

Some of the measures planned are more specific, relative to the rest of the
measures planned. For example, the NAP commits to organizing seminars and
informal education on discrimination for civil servants, trade union
representatives, and “other target groups.”3”® However, this measure foreseen
could have been improved by describing the content of these trainings and
seminars, what incentives would be provided to ensure participation in these
seminars, and information about how many seminars would be taking place and
when. Another example of a relatively specific measure foreseen is trainings of
employers about issues related to persons with disabilities.?’* The goal of these
trainings is to encourage businesses to employ persons with disabilities.3”® This
measure foreseen does have a general timeline, as it is part of the National
Programme on Social Integration of Persons with disabilities for 2013-2019.37¢
Once again, this could have been made even more specific by providing a more
concrete timeline, explaining the content of the trainings, and explaining how
the government would get businesses to participate. A third example is the
commitment to re-launch the National Responsible Business Award from 2015
to 2017.377 This award is meant to honor companies that are leading the way
and taking steps to include CSR in their operations.3”® Although it includes a
timeline and the very general goal of the award, it could have been made better
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by providing information about the past Responsible Business Award, criteria
used to evaluate companies, and a more detailed timeline for the process.

Most of the measures planned are overly vague, making it difficult for civil
society to hold the government accountable for its commitments. For example,
one of the commitments is to promote business self-regulation.3”° The
commitment goes on to say that it will include encouraging the creation of
codes of conduct, and will include cooperation with those in charge of existing
codes of conduct.3® These statements are very vague and it is unclear what the
NAP commits to cooperating on specifically, and what types of codes of conduct
the government will encourage or how it will encourage their creation.38!
Another example is the commitment to develop an extrajudicial consumer
dispute resolution system.38? The commitment goes on to say that it will
establish more effective procedures for extrajudicial resolution of disputes, but
does not explain how that will be accomplished or even propose alternate
options for such a system that will be considered.?® The commitment also
states that it will increase participation of social partners in the system of ADR,
and will encourage self-regulation institutions to become members of the
consumer protection system.38* The NAP does not state how it will increase
“social partners,” who those social partners are, or what exactly is meant by the
consumer protection system.

Finally, the NAP states that an annual international conference for the
dissemination of CSR experiences will be planned for 2015-2017.38> There is no
additional information provided, and this measure foreseen could be improved

by including a general timeline, who will be invited to the conferences (e.g. just
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business, or business and other stakeholders), and how business and human
rights issues will be addressed within the broader CSR category. A final example
is the measure foreseen related to NGO funding.3®® This measure simply states
that “[n]Jon-governmental human rights organizations are annually invited to
participate in a competition for partial funding of their activities.”3®” The NAP
does not state when they are invited to try to compete for funding, how much
funding is made available, how many NGOs will be chosen for funding, or what
criteria the government does and will continue to use in selecting NGOs.

As noted above, in addition to being overly vague, some of the measures
foreseen are entirely irrelevant to business and human rights, or are not
explicitly tied to business and human rights in the NAP. One irrelevant measure
foreseen is the commitment to conduct a “discrimination study.”3% The NAP
states that the study will look at the reasons for changes in societal attitudes
causes of discrimination.3® This type of study does not relate to business and
human rights because it is just broadly looking at societal attitudes and not at
discrimination by business specifically.

Others may be relevant to business and human rights, but the link is not made
explicit in the NAP. For example, the commitment to conduct seminars and
informal education about discrimination against persons with disabilities
described above states that these seminars will be for civil servants, trade union
leaders, and “other target groups,” but does not explicitly say business is a
target group.®®® Another measure foreseen that does not explicitly relate to
business and human rights is the commitment to create a new Inter-
Institutional Action Plan for the Promotion of Non-discrimination for 2015-
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2017.31 Although it does state that a working group has already been set up to
create this Action Plan, it does not explain whether any actions included in the
plan will relate to non-discrimination in business operations.3*> The measure
foreseen that commits to prepare and present the idea of instituting the jury
system in courts to the public is not explicitly linked to business and human
rights in the NAP.3%3 Although instituting a jury system in the courts is likely
positive, there is no explanation of how this will increase access to remedy for
victims of adverse human rights impacts caused by business.

Priorities for NAPS

4.7. A NAP should prioritize for action the most
serious business-related human rights abuses.

The NAP does not appear to expressly prioritize any human rights abuses above
others. However, it could be argued that the NAP prioritizes non-discrimination
because one quarter of the measures foreseen (and quite a few of the ongoing
actions) relate to non-discrimination.3%

4.8. Inline with the HRBA, the NAP should focus
on the most vulnerable and excluded groups.

Four of the sixteen measures foreseen deal with vulnerable groups. One is to
provide trainings of employers on non-discrimination in relation to persons with
disabilities, with the overall aim of encouraging employment of persons with
disabilities.?*> The second is to create a new Inter-institutional Action Plan for
the Promotion of non-discrimination.3%® The third is to provide seminars and
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informal education on discrimination, and the fourth is to conduct a study on

discrimination in society.?%’

Additionally, the NAP discusses ongoing and past actions that focus on
discrimination based on sex and discrimination against persons with
disabilities.3%®

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses | At this time, there is no publicly available information (in English) about the
and submissions informing the NAP should | process used to create the NAP in Lithuania. This lack in transparency is itself an
be published. indication of an inadequate process.

131



 LITHUANIA

6. ACCOUNTABILITY AND FOLLOW-UP

COMMENTS

Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

For many of the planned actions the NAP does identify the responsible
governmental agency in footnotes. Overall, 9 out of the 16 measures foreseen
identify the responsible body within the government. There is also reference to
responsible government bodies in footnotes associated with many of the
ongoing measures.

While many of the planned actions identify the responsible office, it is not
consistent throughout, and some do not state who within government is
responsible. For example, it is not clear which government body will be in
charge of organizing the National Responsible Business Award ceremony from
2015 to 2017.3%°

There is no assignment of responsibility for overall follow-up on the NAP
commitments.

6.2.  NAPs should lay out a framework for
monitoring of and reporting on implementation.

The NAP does not lay out any framework for monitoring of and reporting on
implementation of any measures.
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Leadership and Ownership of NAP Process

Sweden has demonstrated its commitment to the NAP process by noting that it
“marks the start of Sweden’s effort to implement” the UNGPs.%% |n line with
this statement, Sweden has committed to following up on the implementation
of its NAP in 2017.49! Conducting stakeholder consultations is also a sign of
Sweden’s commitment to the NAP process. However, this is undermined by the
fact that the government did not try to facilitate participation by disempowered
1.1.  Commitment to the NAP process. or at-risk stakeholders, as well as the fact that there were key stakeholder
groups, such as the Sami indigenous community, missing from the
consultations. Although Sweden’s commitment in the NAP to conduct a national
baseline assessment (NBA) is seen by CSOs as positive,*%? Sweden failed to
conduct a NBA prior to creating the NAP.4%3 This is a sign that Sweden lacked a
strong commitment to creating a comprehensive NAP that involves structured
evidence gathering to inform the content of the NAP.

As the lead ministry for the NAP process, the Ministry of Foreign Affairs was in
charge of drafting the NAP.%* The responsible department within the Ministry
of Foreign Affairs also reports to the Minister of Enterprise and Innovation.%
The NAP states that it was developed by the “Government Offices,”4%® which is
comprised of the Swedish ministries, missions abroad, the Prime Minister, and
the Office for Administrative Affairs.*®” The Minister for Enterprise and

1.2.  Ensure responsibility for the NAP process is
clearly established and communicated.
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Innovation, Mikael Damberg, launched the Swedish NAP in August 2015.408

As noted above, the Ministry of Foreign Affairs was the lead agency on the NAP,
but it also reported to the Minister of Enterprise and Innovation.*® The
Government Offices approved the NAP prior to its publication.*° No

) ) information about the existence, nor consideration, of an inter-ministerial
1.3.  Ensure aninclusive approach across all ) ) a1 ]
committee was published.”** It should be noted that no representatives from
areas of government. o o , , _
the judiciary, administrative tribunals, or parliament were present at the

stakeholder consultations.*'? It should also be noted that other ministries were
involved in NAP process, however, it is not known which ministries, to what

extent they were involved, or whether there was any official committee.*'3

No terms of reference nor timeline for the NAP process were published.** The
government held an informal meeting in 2013 for the purpose of discussing the
expectations of the NAP and which provisions of the UNGPs civil society
organizations felt were essential.#*> After this initial meeting, there was no

1.4.  Devise and publish terms of reference and a | public information on the NAP process until the new government was elected in
timeline for the NAP process. September 2014.41® The new government organized the March 2015
stakeholder consultation and disseminated the draft of the NAP prior to the
consultation.*” From the time of the consultation until the publication of the
NAP in August 2015, there was no information made publically available about
the NAP process.*8
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Adequate Resourcing

1.5. Determine an appropriate budget for the
PProp & Unknown. No information about the budget was made public.**®

NAP process.

2. STAKEHOLDER PARTICIPATION COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder
P No information on any stakeholder mapping was published.#?°

mapping.
The Government Offices created a draft of the NAP, which was then made
available on their website for public comment.*?* Over 100 NGOs, companies,
trade unions, and Government agencies participated in four consultations
2.2.  Develop and publish a clear plan and regarding the first draft of the NAP.#22 All four consultations were held in the
timeline for stakeholder participation. Spring of 2015, with two located in Stockholm, one in Gothenburg, and one in

Malma.4?2 However, according to the European Coalition for Corporate Justice
(ECCJ), only a few of the observations made by NGOs were included in the final
NAP and a “majority of problems identified were left unaddressed.”4?*

2.3.  Provide adequate information and capacity-
building where needed. The government did not provide information and capacity-building where
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needed.*?®

2.4.  Facilitate participation by disempowered or
at-risk stakeholders.

During the consultations, the Swedish government specifically stated that it did
not facilitate participation by disempowered or at-risk stakeholders in the NAP
process.*?® Sweden’s indigenous community, the Sami, were not represented at
the consultations despite the fact that Sweden’s NCP recently had a case
related to indigenous peoples’ rights and business brought before it. Land rights
of Sami communities have also been brought before the Swedish courts.*?’

2.5.  Consider establishing a stakeholder steering
group or advisory committee.

No stakeholder steering group nor advisory committee was created. Whether

the Swedish government considered creating such a group is unknown.*%®

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

The NBA as the Foundation for the NAP

3.1. Undertake a NBA as the first step in the NAP
process.

No national baseline assessment was conducted.*?® However, one of Sweden’s
planned measures outlined in the NAP is to map Swedish legislation, compare it
with the UNGPs, and “determine whether there are any immediate or obvious
gaps that need to be addressed.”3° Although the commitment to conducting an
NBA in the future is considered as “a step in the right direction” by Swedish civil
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society organizations, conducting the NBA prior to creating the NAP is

recommended as the most effective process.*3!

3.2.  Allocate the task of developing the NBA to
an appropriate body.

Not applicable.

3.3.  Fully involve stakeholders in the
development of the NBA.

Not applicable.

3.4. Publish and disseminate the NBA.

Not applicable.

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Scope of NAPs

4.1. A NAP should address the full scope of the
UNGPs.

The main body of the NAP is organized by the three pillars of the UNGPs. Each
section gives a brief explanation of the pillar, with some additional background
information relevant to Sweden. Under Pillar |, the NAP lists some existing civil
and criminal laws aimed at protecting human rights (e.g., the Discrimination Act
2008:567, Chapter 36 Penal Code**?) and briefly discusses adjudication of
crimes committed abroad in Swedish courts.**® Under Pillar Il, the NAP states
that Sweden expects companies to respect human rights, pointing in particular
to employees’ labor rights and exploitation of women and children.*3* The NAP
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also says that Sweden expects companies to have a human rights policy in place,
have a human rights due diligence procedure in place, and be transparent.*3>
There is no explanation in this section on how Sweden incentivizes this. Under
Pillar Ill, the NAP discusses the Swedish court system and efforts to improve
efficiency, the different ombudsmen in Sweden, and Sweden’s OECD National
Contact Point.**® It also lists some basic criteria for a company grievance

mechanism.*3’

Finally, the NAP lists measures taken and measures planned to implement the
UNGPs in two separate annexes.**® These measures are not organized by Pillar,
nor do they reference which particular UNGPs they are intended to implement.
Furthermore, some of the non-regulatory measures have already been
completed and therefore should not be listed in the “measures planned” annex
without information about how the government intends to follow up on these
measures.*3 For example, the first three “measures planned” in the NAP are
three inquiries that addressed different aspects of the judicial and
administrative tribunal systems. These provisions in the NAP simply note that

the results of those inquiries have been “circulated for comment.”440

The Swedish NAP heavily focuses on Pillar |, but does also address Pillar lll. For
example, one planned measure commits that Sweden will consider
strengthening its National Contact Point for the OECD Guidelines.**! However,
other “measures planned” related to access to remedy are not explicitly tied to
business and human rights but rather are overall reforms to the judicial system.
For example, the NAP states that the report from an inquiry on certain court

costs (The Price of Justice) has been circulated for comment.**? The NAP does
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not commit to implementing any changes related to court costs, nor does it tie
the overall court cost reforms to access to remedy for victims specifically
harmed by business activities.

In terms of substantive content, the following four sub-criteria provide insight
into the Swedish NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAP’s fulfillment of each UNGP, which is
a task to be completed during the national baseline assessment (NBA) process.
These four sub-criteria are: (1) positive or negative incentives for business to
conduct due diligence, (2) disclosure of due diligence activities, (3) measures
which require due diligence as the basis for compliance with a legal rule, and (4)
the regulatory mix (i.e. a combination of voluntary and mandatory measures
that the State uses to encourage business to respect human rights).*2 These
sub-criteria are not an exhaustive list, but have been supported by other
researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content. The Swedish NAP is unsatisfactory on each of the four sub-
criteria.

(1) Positive and Negative Incentives for Due Diligence

The NAP states that Sweden will ensure, “where appropriate,” that State-owned
companies conduct human rights due diligence.*** However, there is no
statement about how Sweden will ensure that this occurs, i.e. whether it will be
legally required or incentivized in some way.

The Swedish NAP discusses the recent EU Procurement Directives, which allow

contracting authorities to include criteria related to social considerations when
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awarding contracts.*® The NAP states that “the recitals of the Directives
expressly state that the contracting authorities or entities in their contracts can
require suppliers . .. to comply in substance with the provisions of the basic
International Labour Organisation (ILO) Conventions.”#4¢ Under the
Procurement Directives, States may not prohibit contracting authorities from
considering social criteria.**’ The Directives only require States to allow
contracting authorities to do so, but it is up to each State if they wish to
mandate that contracting authorities include social criteria.**® The NAP simply
commits to transposing these Directives into national law by 2016, but does not
say whether Sweden will simply permit or mandate Swedish contracting
authorities to require suppliers to comply with basic ILO conventions and/or to
consider social criteria when awarding contracts. For example, if the NAP stated
that Sweden will aim to require contracting authorities to take social criteria
into consideration and require contractors to comply with basic ILO
conventions, how Sweden will concretely incentivize companies to conduct due
diligence would be made clearer within the NAP.

The NAP also notes that the new Directives require “that the contracting
authorities or entities exclude tenderers who have been found guilty in a
definitive judgment of crimes including child labour and other forms of human
trafficking in accordance with Directive 2011/36/EU.”44° The NAP then notes
that Sweden will implement these directives through national law in 2016.4°
This could be an incentive for companies to conduct due diligence, at least
regarding child labour and human trafficking. By conducting due diligence in

relation to human trafficking and child labour, companies may be better able to
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avoid instances of judgments against them, which would terminate their ability
to win government contracts.

(2) Disclosure of Due Diligence Activities

In addition to failing to state how the government will ensure that companies
conduct human rights due diligence, the NAP does not state whether these
companies will have to publically disclose what those activities entail or not.*>!

The Swedish NAP references the recent EU Directive (Directive 2014/95/EU)
amending the Accounting Directive. This Directive requires that certain
companies include information about measures taken related to
“environmental, social and employee matters, respect for human rights, anti-
corruption and bribery matters.”#>? Specifically, they must include: (1) a
description of the company’s business model, (2) policies in place related to the
above listed topics, including due diligence processes, (3) the outcome of those
policies, (4) principal risks related to those topics “linked to the undertaking’s
operations” and how those risks are managed, and (5) non-financial key
performance indicators. Sweden, and all other EU Member States, must
transpose this Directive into domestic law by 2016.%>3 Once Sweden transposes
this into national law, it will require disclosure of any human rights due diligence
activities conducted by companies covered by this Directive.

Sweden’s NAP does not clearly explain that this is something Sweden must do,
but instead simply states that “[c]orporate disclosure of sustainability and
diversity policy (Ministry Publication Series 2014:45) proposes that certain
companies prepare a sustainability report providing information on, for
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example, respect for human rights and anti-corruption activities.”*** In fact,
Sweden’s proposed law does go further than the Directive by covering more
companies than is required, which is not made clear in the NAP itself either.4>
The NAP could have instead briefly stated what the Directive requires and how
the proposal goes beyond what the Directive requires.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal
Rule

There are no measures planned that would require due diligence as the basis
for compliance with a legal rule. As discussed above, the NAP notes that
Sweden will ensure that State-owned companies “where appropriate, conduct
human rights due diligence in order to assess and address any significant risk to
human rights.”4°® However, there is no mention of exactly what “where
appropriate” means, how Sweden will ensure this, or if there are any existing or
planned measures that would legally require State-owned enterprises to
conduct human rights due diligence.

(4) Regulatory Mix

The presence of regulatory mix in the NAP is unsatisfactory. Only two out of the
twenty-seven measures planned will directly regulate corporations. These two
measures relate to EU Directives. First, the NAP notes that the Swedish interim
report on implementing the EU’s new Accounting Directive “proposes enhanced
transparency regarding payments made by some companies active in the
extractive industry and in the logging of natural forests.”4>” Under this provision,
companies in these sectors will have to provide reports each year indicating the
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amount of money paid to governments where they conduct business.**8 This is
required under the EU Accounting Directive (2013/34/EU).%>° Sweden’s
reference to this amendment is unclear about the fact that this is something
that must be translated into Swedish law and instead states that Sweden’s
interim report on implementation of this amendment proposes this type of
disclosure.*®9 Again, it would have been clearer if the NAP stated the
amendment’s requirement and then committed to translating it into domestic
law by a certain date.

Second, the NAP notes that the “Corporate Disclosure of Sustainability and
Diversity Policy,” which addresses the amended Accounting Directive on
disclosure of non-financial and diversity information discussed above, “proposes
that certain companies prepare a sustainability report providing information on,
for example, respect for human rights and anti-corruption activities.”#¢! Sweden
will ultimately have to translate the requirements of this amendment into
national law, which will require certain companies to report information about

policies and measures taken with respect to, among others, human rights.*6?

Apart from these two regulations requiring corporate transparency on
payments and sustainability policies, the NAP only commits to non-regulatory
measures such as trainings and promoting the UNGPs. These measures include,

for example, an inquiry into whether or not Sweden should make the UN

463

Convention on the Rights of the Child part of national law,*** providing trainings

for Embassy staff on the UNGPs,*** conducting workshops for State-owned

465

companies on the UNGPs,**> considering strengthening the Swedish National

Contact Point,*®® and considering providing continued support to Shift for the
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Reporting and Assurance Framework Initiative (RAFI).4¢” While these
commitments are positive, the overwhelming focus on non-regulatory measures
is problematic.

4.2. A NAP should address the full scope of the
State’s jurisdiction.

There are multiple references in the Swedish NAP to the fact that businesses are
expected to respect human rights both domestically and abroad. In the
foreword, Mikael Damberg states, “[t]he Government would like to urge and
encourage all Swedish companies to use the international guidelines as a basis
for their operations and to set a good example both at home and abroad.”%®
Additionally, the NAP states that “[t]he Government’s clear expectation is that
companies operating in Sweden or abroad respect human rights in all their
activities.”#®° The NAP also notes that labor rights and efforts to “identify and
prevent anti-union policies or actions” apply both abroad and domestically.4”°
Moreover, in the annex on “planned measures,” the NAP states that “[t]he
Government’s clear expectation is that companies operating in Sweden or
abroad comply with the UN Guiding Principles for Business and Human Rights
and other relevant guidelines in this area, and review their due diligence and

redress measures.”*’1

Apart from the information provided about access to Swedish courts for harms
that occur abroad (discussed in the following paragraph), there is no explicit
mention of extraterritorial jurisdiction.

The Swedish NAP notes that the jurisdiction of Swedish courts “is extensive, and
Swedish courts are therefore often able to adjudicate in cases concerning

offences committed abroad.”4”? It notes further that usually there must be
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“some ties” to Sweden, and there must be criminal liability for the act in the
country in which it occurred before the Swedish courts can hear the case.*’3
However, there is an exception for “the most serious crimes,” which includes
crimes listed in the Act on criminal responsibility for genocide, crimes against
humanity, and war crimes, as well as crimes with a minimum sentence of four
years imprisonment.*’* Finally, although corporations cannot be convicted of a
crime in Sweden, they can face fines “for crimes committed in the exercise of

business activities.”4”>

Because of the potential for Swedish courts to hear cases regarding human
rights harms perpetrated by corporations both domestically and abroad,
measures involving reform of the judicial system potentially benefit victims of
human rights abuses domestically and abroad. There are three “planned
measures” that relate to potential judicial and administrative reform. All three
involve inquiries that have already been completed, with one focusing on “data
on the practical, organizational and economic implications that is needed to
form a position on how proposals for major changes in the handling of criminal
cases should be implemented.”4’® Not only is this inquiry already complete, it is
also not relevant to business and human rights as companies cannot be held
criminally liable in Sweden, and there is nothing in the inquiry that touches on
business.*”” The second inquiry looked at income ceilings, legal aid fees, and
“remuneration for public counsels, injured party counsels and legal aid
counsels, along with expenses for evidence, parties, interpreters and guardians
ad litem.”4”® The third inquiry focuses on making the administrative proceedings
in Sweden more modern and effective.*’® However, as mentioned earlier in
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Section 4.1 above, these three inquiries have already been completed and have
been “circulated for comment.”#8 There is no additional information on what
next steps Sweden is committed to taking. Finally, and most importantly, there
is no explicit connection made in the NAP between these three reforms and
business and human rights. Absent more information about what the inquiries
propose, it is difficult to assess the potential impact on business and human
rights.

4.3. A NAP should address international and
regional organizations and s.

The Swedish NAP addresses international and regional organizations and
standards by pointing out how Sweden is already working through these
organizations and supporting various standards. For example, the NAP points
out that Sweden’s NCP disseminates information about the OECD Guidelines for
Multinational Enterprises and that Sweden has pushed to include CSR language
in the EU’s investment agreements, trade agreements, and partnership and
cooperation agreements.*® The NAP also notes that Sweden provides support
to the EITI and provides financial support to the UN Global Compact.*8?
Additionally the NAP states that Sweden’s ownership policy requires its majority

State-owned companies to report using the Global Reporting Initiative.*®3

There are five “planned measures” included in the NAP that explicitly refer to
regional or international organizations and/or standards.** In the NAP, the
Swedish Government commits to continue pushing the EU to include references
to the UNGPs in investment agreements, trade agreements, and partnership
and cooperation agreements.*®> It also commits to working with other EU
countries on the issue and to encourage them to create NAPs.*8 Sweden also
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commits to promoting the OECD Guidelines among non-OECD countries.*®’ The
NAP states that Sweden will encourage the UN, EU, OECD, and the World Bank,
among others, to promote business and human rights throughout their work.8
Finally, the EU procurement directives, which in part allow contracting
authorities to require contractors to comply with the ILO Conventions, will be
“transposed” into Swedish law by April 2016.48°

The Swedish NAP discusses initiatives the Government is already involved in
with respect to thematic and sector-specific human rights issues. For example,
the government proposed “sharper formulations in the draft regulation on
responsible trade in minerals from conflict areas” that the EU is discussing.4®°
Sweden has also taken steps to promote internet freedom and privacy by
tabling resolutions on the topic at the UNHRC in 2012 and 2014 and by holding

the Stockholm Internet Forum in 2012, 2013, and 2014.4%1

4.4.  ANAP should address thematic and sector- | Three of the twenty-seven planned measures in the NAP address thematic or
specific human rights issues. sector-specific human rights issues. The NAP notes that the government has
already begun to discuss whether the UN Convention on the Rights of the Child
should become law in Sweden or not.*? It also states that the interim report,
Implementation of the EU’s New Accounting Directive, proposes provisions that
would require some extractive and logging companies to publish payments
made to governments in the countries in which they operate.**® This reporting
would be required on an annual basis.*** Finally, in reference to the EU
procurement directives (which allow the contracting authorities to require
contractors to comply with the ILO Conventions), the NAP states that “[s]uch
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conditions might also be intended to favour the implementation of measures
for the promotion of equality of women and men at work, the increased
participation of women in the labour market . . . or the recruitment of more
disadvantaged persons than are required under national legislation.”4%>

Content of NAPs

4.5.  The NAP should include a statement of
commitment to the UNGPs.

Sweden’s NAP does include statements indicating a strong commitment to the
UNGPs. The NAP notes that “the national action plan aims to translate the UN
Guiding Principles into practical action at the national level.”4%® Furthermore,
one of the planned actions is that “Sweden will work to improve the
implementation of the UN Guiding Principles for Business and Human Rights, for
example by urging foreign governments to develop national action plans.”4%’

4.6. A NAP should comprise action points that
are specific, measurable, achievable, relevant, and
time-specific.

Out of twenty-seven “planned measures” included in the NAP, only one has a
specific time table: Sweden has committed to translating the EU procurement
directives into national law by April 2016.%°8 The remaining twenty-six measures
planned have no reference to when the government plans on beginning or
completing the commitments.

Some of the measures planned are relatively specific and measureable. For

example, the NAP commits that the Government will “conduct a baseline study
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of how Swedish legislation compares with the Guiding Principles to determine
whether there are any immediate or obvious gaps that need to be
addressed.”*%° Although no timeline is given, this is a measurable action as long
as the government also publishes the results of the baseline study. If, on the
other hand, the Government merely states that the baseline was completed,
this action will not be measurable because civil society will have no proof of its
completion, nor will civil society be in a position to evaluate the thoroughness
of the baseline. Providing a timeline and committing to publishing the results
would have made this planned measure even more specific and measurable.
Providing more information on how the baseline will be conducted would also
improve this planned measure. For example, it is unclear whether civil society
will be invited to participate in the process or provide comments and feedback,
and there is no indication as to which agency will be in charge of doing the
baseline.

The NAP also commits the government to “examin[ing] the possibility of
strengthening the Swedish National Contact Point.”>% This planned measure
does state that the Ministry of Foreign Affairs will be in charge of this study and,
if results of the study are published, it will be a measureable commitment. As
stated above, failure to publish the results of the study will make it difficult for
civil society to know if it was actually completed and to evaluate the quality of
the study and reasoning behind any decisions to change or not change the NCP.
Even this relatively specific and measurable planned measure could be
improved by committing the publishing the results, by providing examples of

changes to the NCP that the Ministry of Foreign Affairs will consider, and by
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listing the factors the MFA will take into account when examining each potential
change.

Another relatively specific planned measure in the NAP states that the
Government “is prepared to consider continued support to the Shift Project . . .
Reporting and Assurance Frameworks Initiative (RAFI).”>%! This planned measure
is specific because it applies to a particular project run by a specific
organization. However, this planned measure is weakened by the fact that the
government only commits to considering giving support to Shift and does not
actually commit the government to such support. It also does not lay out the
type of support the Government will consider providing, which could range
from financial support to general government approval of RAFI or promoting

RAFI to Swedish businesses.>%?

The Government’s commitment to provide a series of workshops for State-
owned enterprises is also specific and potentially measurable. The NAP provides
the type of information that will be shared during these workshops (general
information about the UNGPs, due diligence, and redress mechanisms), and
notes that these workshops will be a time for State-owned enterprises to learn
from each other and share “tools and good practices.”>%® However, it could have
been improved by specifying when the workshops will occur, which government
ministry will be in charge of hosting the workshops, and whether the
government will partner with civil society organizations with relevant expertise
for these workshops or not. This will be measurable if the government at the

very least announces when the workshops are set to occur (even if they are
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closed to the public).

Despite the relatively specific and measurable measures planned listed above,
there are many measures planned that are overly vague. For example, the NAP
states that the “Government Offices [are] considering conducting special due
diligence in sectors facing distinct challenges.”>®* This does not specify what the
government means by due diligence or what exactly this applies to. Key
guestions left unanswered by the NAP include: Is this in relation to State-owned
enterprises? Or in relation to government procurement? Why are the
Government Offices conducting due diligence (as opposed to requiring
corporations to conduct human rights due diligence), and what will trigger such
due diligence? How will the government determine what constitutes a “distinct
challenge”?

Another vague planned measure is that, “[i]n the OECD, Sweden will work to
strengthen efforts to promote the OECD Guidelines for Multinational
Enterprises among non-OECD countries.”> This planned measure does not
identify any concrete actions that Sweden will take to promote the OECD
Guidelines. Having more concrete actions planned in addition to a general
statement of wanting to promote the OECD Guidelines would be preferable.
Concrete actions could take the form of identifying specific non-OECD countries
Sweden plans to target and conducting an analysis of key barriers in State
implementation of the Guidelines.

Similarly, the NAP commits the government to “work[ing] to improve the
implementation of the UN Guiding Principles for Business and Human Rights, for
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example by urging foreign governments to develop national action plans.”>%

Again, there is not an example of a concrete action Sweden will take to promote
implementation of the UNGPs or the development of NAPs specifically. Sweden
could have specifically committed to offering support to other governments (in
the form of training or sharing experience from Sweden’s own NAP process) to
conduct a NAP.

The first three measures planned listed in the Annex are also vague. The reports
themselves (each containing results of an inquiry into the judicial system, such
as legal aid fees) are fairly specific, and the NAP lays out the topic of each report
and provides a citation.”®” However, these reports have already been
completed, and the only statement suggesting there will be follow-up is that
each one “has been circulated for comment.”*% As a result, it is entirely unclear
as to what the government is actually committing to doing with these three
reports. It does not even provide a timeline for when the period for comments
will be complete, who within Government is providing feedback, or whether
anything will be done based on the reports and comments.

Priorities for NAPS

4.7. A NAP should prioritize for action the most
serious business-related human rights abuses.

The NAP does not appear to prioritize any human rights abuses above others.
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The NAP touches on vulnerable and excluded groups, but does not focus on
them. For example, it briefly discusses children and women in the context of
business and human rights under Pillars Il and 111.°% In the “planned measures”
section, children are addressed in the commitment to consider translating the
UN Convention on the Rights of the Child into national law.>*® The NAP does not

4.8 Inline with the HRBA, the NAP should focus say how this would affect business, however. It also mentions women’s rights

on the most vulnerable and excluded groups. . . . .
group when discussing the EU procurement directives.>?

However, the NAP fails to discuss other vulnerable and excluded groups, such as
indigenous peoples, and specifically the Sami.

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
Y & Y No NBA was conducted. However, a draft of the NAP was made publically

and submissions informing the NAP should ) o, )
available through the Government Office’s website.>?

be published.
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Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

Only four out of the twenty-seven “planned measures” identify the entity within
the government responsible for implementation of the planned measure: (1)
the Ministry of Foreign Affairs is tasked with considering whether or not to
strengthen the NCP;>'3 (2) the Ministry of Foreign Affairs will enhance its
reports on the human rights situation in specific countries to ensure that
companies can easily obtain guidance on business and human rights issues that
are relevant to each country;>'# (3) Swedish embassies are specifically tasked
with creating a dialogue about business and human rights with their local
networks as well as collecting information about “potential problems related to
human rights and Swedish companies, especially in conflict-affected
countries;”>* the same planned measure states that there will be a training
initiative to enhance knowledge about the UNGPs within Swedish embassies,
but does not clearly state whether the embassies or another entity within the
Government will be in charge of conducting those trainings;>'® and (4) the NAP
notes that Business Sweden, which is jointly owned by the Government and
industry,>*” “will be instructed to strengthen its implementation of the UN
Guiding Principles on Business and Human Rights.”>8

No specific entity or individual is clearly made responsible for overall follow-up
on the implementation of the NAP.
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6.2.  NAPs should lay out a framework for
monitoring of and reporting on implementation.

The NAP says that “[iimplementation of this action plan, including the proposed
measures, should be followed up in 2017.”°° However, the NAP does not lay
out a framework for monitoring of and reporting on implementation, nor does it
say which entity within the government will conduct the follow-up.
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7. NORWAY

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1 Commitment to the NAP process.

The Norwegian government was an early champion for the implementation of
the UNGPs. In 2012, at the UN Forum on Business and Human Rights, the
Secretary General of the Norwegian Ministry of Foreign Affairs stressed, “all
parts of government have a duty to implement the Guiding Principles.”>?% At this
time, the government also announced its creation of an interdepartmental

group to promote the implementation of the UNGPs in Norway.>??

The Norwegian government committed to drafting a NAP as early as 2013 and
the plan was officially launched by the Minister of Foreign Affairs, Bgrge Brende
in October 2015.5%?

The commissioning of a national baseline assessment (NBA) on the State duty to
protect human rights as a basis for the Norwegian NAP is a positive indication of
the government’s commitment to a comprehensive NAP process that involves
structured evidence gathering to inform the content of the NAP.>?3

The creation of an interdepartmental group to guide the NAP process is another
positive indication of this commitment.>?* That being said, vague monitoring
and implementation commitments (to be discussed in section six of this
assessment) and lack of reporting requirements demonstrates a weakness in

the overall commitment to the NAP process, as failure to require reporting and
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revision of the plan will necessarily impact its effectiveness.

Additionally, the Norwegian NAP’s emphasis and focus on the language and
practice of CSR, which undermines the appearance of Norway’s commitment to
a comprehensive NAP on business and human rights that takes into account the
State’s own obligations to protect against corporate human rights abuse and
provide remedy for such abuses when they occur.

1.2 Ensure responsibility for the NAP process is
clearly established and communicated.

The Ministry of Foreign Affairs was responsible for the NAP process.>?> The
Norwegian government also contracted an independent researcher to conduct
a mapping and gap analysis of the State duty to protect.>%®

1.3 Ensure an inclusive approach across all areas of
government.

In recognition that “human rights and business are to a certain extent relevant
for virtually all Ministries,” the Norwegian government established an
interdepartmental group for “formal and informal consultations on the NAP.”>?’

While the Norwegian government maintains that all “relevant” ministries were
involved to “varying degrees” in the NAP process, other than the Ministry of
Trade, Industry, and Fishery and the Ministry of Finance, it is unclear which
ministries were involved.”?® The NAP states that the measures developed in the
plan were “developed through broad-based cross-sectoral cooperation in the
public administration.”>?® However, the extent of this cooperation remains
unknown.
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1.4 Devise and publish terms of reference and a
timeline for the NAP process.

Neither terms of reference nor a timeline for the NAP process was published.

Adequate Resourcing

1.5 Determine an appropriate budget for the NAP
process.

There is no information publicly available on the level of funding provided for
the NAP process.

2. STAKEHOLDER PARTICIPATION

COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder
mapping.

No information on any stakeholder mapping was published.

2.2.  Develop and publish a clear plan and
timeline for stakeholder participation.

No plan or timeline for stakeholder participation is publicly available. However,
the Norwegian government held “several series of consultations, both multi-
stakeholder and separate meetings with business, civil society and indigenous
peoples’ representatives.”>3° The government has also stated it will continue to
engage with “all key stakeholders” on the implementation of the NAP.>3?

2.3.  Provide adequate information and capacity-
building where needed.

It does not appear that the government provided information and engaged in
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capacity-building during the NAP process.

The Norwegian government held “several series of consultations,” both

2.4.  Facilitate participation by disempowered or | multistakeholder and individual with multiple interested parties, including
at-risk stakeholders. indigenous peoples’ representatives.”3? However, it is unclear if the government
facilitated the participation of other disempowered or at-risk stakeholders.
2.5 Consider establishing a stakeholder steering No stakeholder steering group or advisory committee was created, only a

group or advisory committee.

governmental, interdepartmental steering committee. Whether the
government considered creating such a group is unknown.

3. NATIONAL BASELINE ASSESSMENT (NBA)

The NBA as the Foundation for the NAP

COMMENTS

3.1

Undertake a NBA as the first step in the NAP
process.

The Norwegian government commissioned Mark Taylor, Senior Researcher at
the Fafo Research Foundation to conduct an NBA. The final product, a mapping
and gap analysis on the State’s duty to protect maps the principal relationships
between state agencies and business (e.g. regulation, investment, procurement,
policy guidance) in Norway that govern aspects of human rights and business
and analyzes the difference (the “gaps”) between State practice and the UNGPs
relevant to State action (GPs 1-10; 25-28).>3

The analysis was conducted as a preliminary step in the creation of the NAP;

159




. NORWAY

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

“the purpose of the study is to create a basis for further work in the formulation
of a national action plan.”>34

3.2.

Allocate the task of developing the NBA to
an appropriate body.

The mapping and gap analysis was developed by Mark Taylor in his professional
capacity. He is a senior researcher at the Fafo Research Foundation.

3.3.

Fully involve stakeholders in the
development of the NBA.

In early 2013, a NAP was requested by a working group of Kompakt, the
Norwegian multi-stakeholder advisory body concerning CSR issues. The
government commissioned a mapping and gap analysis later that year. The
mapping and gap analysis was based in part on interviews and email
correspondence with various ministries, government institutions, and non-
governmental organizations (NGOs). Government actors consulted include “the
Ministry of Labour, the Ministry of Children, Equality and Social Inclusion, the
Ministry of Government Administration, Reform and Church Affairs, the
Ministry of Industry and Trade, and the Ministry of Foreign Affairs.”>3> NGOs
consulted include “Amnesty International Norway, Fellesforbundet (a trade
union), Forum for Environment and Development, the Norwegian Peace
Association, LO (the principle trade union federation) and NHO (the principle

association of employers).”>3®

3.4.

Publish and disseminate the NBA.

The mapping and gap analysis was made publicly available.
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4. SCOPE, CONTENT, AND PRIORITIES

Scope of NAPs

COMMENTS

4.1.

A NAP should address the full scope of the
UNGPs.

The NAP is organized into four chapters: a preliminary chapter on global
developments and CSR followed by three chapters, dedicated to a Pillar of the
UNGPs. Each respective “pillar chapter” provides the text to all relevant Guiding
Principles within that Pillar. For example, the chapter on the State duty to
protect provides the text of the first ten Guiding Principles, and so on.

The chapter on Pillar | contains the majority of planned measures (twenty-one
out of twenty-four measures).>*’ A little more than half off these planned State
actions relate either to promoting CSR or advocating for the implementation of
the UNGPs and other business and human rights frameworks abroad. The
remaining planned measures relate to State commitments to maintain or
improve regulations or policies that work towards the State duty to protect
human rights.

In the chapter relating to Pillar Il, the NAP establishes the Norwegian
governments expectations for companies in relation to human rights, including
an expectation that companies will “follow the rules and regulations of the
country where the company operates,” and “exercise due diligence and assess
the risks of human rights abuses in their areas of operation.”>38

Under Pillar Ill, the NAP broadly addresses judicial remedies and non-judicial
remedies. In relation to judicial remedies, the NAP states that Norway has “an
effective judicial system,” but provides no evidence to support that or
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articulates efforts to strengthen the system.>3 It also commits to cooperate
internationally to ensure victims of corporate-related human rights abuse have
access to effective remedy and support work at both the UN and EU level to
strengthen national level judicial remedies.>* In discussing non-judicial
grievance mechanisms, the NAP simply restates the expectations established in
the UNGPs.>#

As a whole, the NAP focuses largely on the business responsibility to respect
human rights, specifically on voluntary measures, guidance, and support to
companies. As such, the NAP is largely lacking in regulatory measures and
initiatives.

In terms of substantive content, the following four sub-criteria provide insight
into the Norwegian NAP’s coverage of the full scope of the UNGPs without
conducting an extensive analysis of the NAP’s fulfillment of each UNGP. These
four sub-criteria are: (1) positive or negative incentives for business to conduct
due diligence, (2) disclosure of due diligence activities, (3) measures which
require due diligence as the compliance with a legal rule, and (4) the regulatory
mix (i.e. a combination of voluntary and mandatory measures that the State
uses to encourage business to respect human rights.)**> These sub-criteria are
not an exhaustive list, but have been supported by other researchers and
advocacy groups as indicative of a NAP’s adequacy in terms of substantive
content:

(1) Positive and Negative Incentives for Due Diligence

Although the NAP establishes that the Norwegian government expects all
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companies to “exercise due diligence and assess the risk of human rights abuses
in their area of operation,” there are no new specific positive or negative
incentives laid out in the NAP’s planned measures to influence corporations to
conduct human rights due diligence.

The only planned measure that could be seen as relating to due diligence is the
eleventh measure, which commits the government to “expect companies that
are to receive financial support or services to respect human rights.”>*3 This
measure appears to relate to the Norwegian government’s recognition that
“the [S]tate is responsible for exercising due diligence when it provides
significant economic support or other types of benefits to the business
sector.”>* This refers to the State’s obligation to exercise due diligence when
funding projects. Read together with the case study box on “Due Diligence by
GIEK, Export Credit Norway, and Innovation Norway,”>* it could be inferred
that failure for a company to respect human rights (which can be related to a
lack of due diligence controls) will result in difficultly obtaining in obtaining
finances or disqualification from State-run financing bodies.

(2) Disclosure of Due Diligence Activities

There is no reference to requiring specific disclosure of due diligence activities
within any of the planned measures.

In its discussion of existing relevant legislation, the NAP references the
Norwegian Accounting Act, which has, since 2013, required “large
enterprises...to submit reports on CSR.”>*¢ According to the NAP, the provision

within the Act that stipulates “that enterprises must take account of human
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rights is considered to be in line with the Guiding Principles concerning the
independent responsibility of enterprises to ensure that they respect human
rights.”>*’ This reporting could therefore include disclosure of due diligence
activities.

In discussing Pillar I, and specifically Guiding Principle 21 on human rights
reporting, the NAP supports reporting in a qualified manner, stating “it is the
company itself that decides how to communicate and report on [the human
rights impacts of their operations] in the light of its situation and target
groups.”>*® The NAP does go on to support the use of international reporting
frameworks and independent auditing.>* In doing so, it highlights three leading
international reporting standards—the UNGPs Reporting Framework, the UN
Global Compact, and the Global Reporting Initiative (GRI)—and offers
Norwegian authorities as sources of advice on the most appropriate reporting
framework.>>° The NAP also recognizes the importance of publishing reports in
an accessible language for the individuals in countries where the company

operates.>>!

Additionally, the NAP states that the Norwegian government expects companies
to apply both the “comply or explain” and materiality principles in relation to
disclosure.”>? The “comply or explain” principle in the NAP holds that all
companies should “familiarize themselves with the Guiding Principles and assess
the extent to which they are applicable.”>> In cases where the principles are
found not to apply, the company should publish a report stating why the UNGPs
are not relevant to its activities.>> The materiality principle “concerns the fact
that companies both address and report on matters that are key to that
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business’s impacts on people, society, climate and environment.”>>> However,
these expectations are not translated into requirements.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There are no planned measures within the NAP that would require due
diligence as part of compliance with a legal rule. However, the Accounting Act is
mentioned as an example of an existing Norwegian law designed to motivate
good corporate behavior and business respect for human rights.

(4) Regulatory Mix

The first page of the NAP states “Norway already has sound legislation for safe-
guarding human rights.”>>® While it goes on to say that “Norway already has in
place sound legislation that applies to business,” it recognizes that “it may be
necessary to consider amending certain acts in the light of the Guiding
Principles and other international developments.”>>’ In response to this, the
first measure of future action commits the government to appoint an
interministerial working group where “each relevant ministry will continue to be
responsible for assessing the need for legislative amendments and other
measures in its area of expertise” in relation to “international decisions

affecting human rights and CSR.”>>®

That being said, the regulatory mix is unsatisfactory because, while the NAP
clearly references existing national legislation protecting human rights, in terms
of planned future measures, its main focus is on promoting CSR activities and
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knowledge and greater implementation of business and human rights
frameworks domestically and internationally. It effectively postpones the
possibility of the creation or amendment of legislation and/or regulations to a
later date as ministries from the to-be-created interministerial working group
see fit.

4.2.

A NAP should address the full scope of the
State’s jurisdiction.

The Norwegian NAP is heavily focused on promoting CSR and protecting human
rights abroad. It specifically states under section 1.4 ‘Purpose of the action plan’
that the “Government wishes to provide strong support based on Norwegian
values, to Norwegian companies abroad....”>>° As such, the NAP does not
adequately address the full scope of the State’s jurisdiction as it is heavily
skewed towards external concerns.

Despite this focus on the impact of Norwegian companies abroad, the NAP does
commit to a number of legislative and policy measures that address domestic
impacts and would apply to domestic companies. For example, the third
measure commits the government to evaluate amendments to the Norwegian
Minerals Act.>® Similarly, the ninth measure relates to the management of the
Norwegian Government Pension Fund, and commits the Ministry of Finance to
following-up on the extent to which portfolio managers can consider human

rights issues and impacts in their decision-making.>%*

Apart from the information provided about access to Norwegian courts for
harms that occurred abroad (discussed in the following paragraph), there is no
explicit mention of extraterritorial jurisdiction. The NAP notes that if a legal case

against a Norwegian company dealing with human rights abuses that occurred
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in a host country is brought before a Norwegian court, it must “satisfy the
requirement in the Dispute Act that the facts of the case ‘have a sufficiently
strong connection to Norway.””>%? The NAP then provides a vague explanation
of the components of this determination and other conditions that must be met
in these circumstances.”®?

4.3.

A NAP should address international and
regional organizations and standards.

The Norwegian NAP discusses international and regional organizations and
standards and how both the Norwegian government and business should use
those organizations and standards to push for greater respect for human rights
in general, and for further implementation of the UNGPs.

The NAP explicitly mentions international organizations and standards in five
measures. For example, measures six commits the government to improve the
competence of public bodies that offer CSR guidance on the OECD Guidelines;
measure eighteen calls on the government to work for the global
implementation of these Guidelines; and measure twenty-one commits the
government to “seek to ensure that the reporting frameworks set out in the
[UNGPs] are incorporated into the United Nations Global Compact and the
Global Reporting Initiative.”®* Moreover, in relation to access to remedy,
measure twenty-three commits the Norwegian government to supporting the
work of the Office of the High Commission for Human Rights in strengthening
national judicial systems, and measure twenty-four commits the government to
participating in the Council of Europe process to implement Pillar Ill at national
level. °6°

Outside of the specific measures of the NAP, in relation to the State duty to
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protect, the NAP discusses the government’s obligations under the EU directive
on non-financial reporting and international obligations relating to indigenous
peoples, including ILO Convention 169.°% It also discusses the OECD National
Contact Point (NCP) process and activities in Norway. >%’

Additionally, in relation to global developments and CSR, the NAP mentions that
the UNGPs are being incorporated into the OECD Guidelines for Multinational
Enterprises, the UN Global Compact, ISO 26000, the Equator Principles, and the
International Finance Corporation Performance Standards.>®® The NAP also
highlights the Voluntary Principles on Security and Human Rights and the
International Code of Conduct for Private Security Providers as “useful
guidelines for private business enterprises.”*® In relation to Chapter 3 on the
corporate responsibility to respect human rights, the NAP details a number of
international reporting standards, including the UN Guiding Principles (UNGPs)
Reporting Framework, the UN Global Compact, and the Global Reporting
Initiative.>”°

4.4,

A NAP should address thematic and sector-
specific human rights issues.

The NAP does address thematic and sector-specific human rights issues in its
planned future measures. It touches on issues relating to trade,’* conflict
areas,”’? corruption,®’3 security concerns,”’* indigenous rights,>’> responsible

577

investment,>’® extractives,>’” and public procurement.>’®

For example, two planned measures specifically address the extractives sector:
the second measure commits the government to “reviewed the country-by-
country reporting regulations for the extractive industry” and the third measure
commits the Ministry of Trade, Industry, and Fisheries to “evaluate the
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amendments to the Minerals Act proposed by the Sami Rights Commission.” >7°
The third measure also touches on indigenous rights issues.>®°

Similarly, in relation to security and corruption, the seventh measure commits
Innovation Norway and Norway’s consular missions to “strengthen guidance
and dialogue with companies on . .. security and corruption;” while the
fourteenth measure commits the Ministry of Foreign Affairs to “strengthen
dialogue with the business sector though the missions abroad on the risks
associated with human rights violations, security concerns and corruption in
conflict areas.”>8!

Content of NAPs

4.5.  The NAP should include a statement of
commitment to the UNGPs.

The Norwegian NAP includes multiple statements indicating a strong
commitment to the UNGPs. A large portion of the introductory paragraphs,
including the section on “Global developments and CSR” discusses the
importance and eminence of the UNGPs.”® The NAP states that it is “intended
to enable the business sector to follow the UN Guiding Principles, and [as such]
the plan outlines specific measures to achieve this aim.”>#3

Furthermore, a number of the planned actions in the NAP make specific
mention of the UNGPs. For example, the NAP includes specific measures to
“improve the level of competence on the UN Guiding Principles...among the

", u

public bodies that offer guidance on CSR”; “work for the global implementation

of the UN Guiding Principles...”; and “seek to ensure that the reporting
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framework set out in the UN Guiding Principles is incorporated into the United
Nations Global Compact and the Global Reporting Initiative.”>8

4.6.

A NAP should comprise action points that
are specific, measurable, achievable,
relevant, and time-specific.

Out of the twenty-four measures included in the NAP, only two have a specific
timeline. The second measure states that the government will “review the
country-by-country reporting regulations for the extractive industry and forestry
in 2016-2017.”°% However, this timeline is already established in existing
legislation; the reporting regulations, which entered into force in 2014 and
mandates that they are to be reviewed after three years.>8 The ninth measure
states that the Ministry of Finance will report “in its spring white paper” on
Norges Bank’s response to whether “it can draw up an expectations document
on human rights, and which areas of human rights it would consider
including.”>®’ The remaining twenty-two measures planned contain no
reference to when the government plans on beginning or completing the
commitments.

The majority of measures lack specificity, measurable targets, and criteria for
success. Out of the twenty-four measures, only four relate specifically to
discreet actions: Measure one commits the government to “appoint an
interministerial working group”; measures two and three commit the
government to review or evaluate discreet pieces of legislation; and measure
nine commits the Ministry of Foreign Affairs to report on Norges Bank’s ability
to draw up a human rights expectations document.>88

The remaining twenty measures are overly broad or vague, revealing a major
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weakness of the NAP as a whole. A majority of the measures commit the

i

government to vague activities, such as “improving,” “strengthening,”
“expecting” or “continuing” certain broad activities. For example, measure
seven commits the government to “strengthening guidance and dialogue with
companies on human rights, business ethics, security and corruption in
especially demanding markets;” measure thirteen commits the government to
“continue the efforts to develop measure to promote respect for international
human rights in public contracts;” and measure six commits the government to
“improving the level of competence on the UN Guiding Principles and the OECD
Guidelines among the public bodies that offer guidance on CSR.”>% This type of
broad language makes the exact extent, nature, and progress of the
government’s commitment unclear. Measures such as these could be
strengthened by specifying what type of steps or discreet actions the
government will take to achieve these commitments. For example, in relation to
improving the level of competence of public bodies offering guidance on the
UNGPs, the measures would be strengthened by including what steps
government will take to increase this competence, such as trainings,
collaboration with CSOs or other governments, or the creation of educational
materials.

Priorities for NAPS

4.7.

A NAP should prioritize for action the most
serious business-related human rights
abuses.

The NAP does not appear to expressly prioritize any human rights abuses above
others. While human rights abuses linked to security and corruption in conflict

areas was the most mentioned issue throughout the proposed measures
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(discussed in three of the twenty-four measures), this does not necessarily show

its prioritization>®©

The NAP does not appear to focus on the most vulnerable and excluded groups.
It does, however, mention the prevalence of conflict between “commercial
4.8. Inline with the HRBA, the NAP should focus | activity and indigenous peoples’ rights.”>° The NAP also mentions the special
on the most vulnerable and excluded role of the State in protecting against human rights abuses in conflict areas;
groups. however, this discussion flows from the NAPs discussion of Guiding Principle 7
as part of its discussion of all UNGPs and not from a special focus on the needs

of the particularly vulnerable.>?

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses ] ) ) ) )
o . , The mapping and gap analysis was made publicly available. No summaries of the
and submissions informing the NAP should

i consultations conducted by the Norwegian government were made public.
be published.
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Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

The majority of the planned measures of the NAP do not identify the
responsible government agency involved. Only one of these seven measures
specifically states the responsible party within the text of the measure itself;
measure nine specifically states that the Ministry of Finance will report on
human rights expectations of Norges Bank.>® Following an analysis of the NAP
content, the responsible party for implementation can be assumed in an
additional six measures, however, no attempt to provide clarity was made. The
content of the text of the NAP help the reader deduce the responsible

government entity for implementation of six additional measures.>*

The provision on follow-up to the NAP, to be discussed in detail in section 6.2, is
assigned to the members of the to-be-created interministerial working group.>®
It is unclear from the provisions of the NAP which ministries will be included in
this working group and which specific components of the NAP they will cover.

6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

The NAP commits to the creation of an interministerial working group to,
among other things, “ensure coordinated implementation” of the NAP.>%®
According to this measure “each relevant ministry will continue to be
responsible for assessing the need for legislative amendments and other
measures in its area of expertise.”**’However, the NAP does not lay out a
framework for reporting on implementation of measures or contain a
commitment to update the document or draft a revised NAP in the future.
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1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1.  Commitment to the NAP process.

The Colombian government announced its intention to draft a NAP on business
and human rights in early 2015.>%

In its public statements and, in particular, during interventions in international
fora on Business and Human Rights, the Colombian government has expressed a
strong commitment to continuing the development and implementation of its
NAP. Highlighting the symbolic weight accorded to the NAP, the Colombian
government chose to publish the NAP on International Human Rights Day, at
the same time it launched its 2015 Report on Human Rights (Informe de

Derechos Humanos 2015).>%°

In the NAP, the government acknowledges that the NAP is a “living plan, in
constant revision” and that modifications can and should be made throughout
the three-year term of the current NAP to maintain the “spirit with which it was
constructed.”®® As such, the Colombian Working Group on Business and

601 with the advice of a Commission of Experts that the NAP

Human Rights
mandates be created, is charged with assessing the implementation of the NAP
through the mechanisms established in the NAP’s “Evaluation and Follow-Up”
section.?® These follow-up measures include: (1) before the first of March each
year, every institution mentioned in the NAP must report to the Presidential
Advisory Office of Human Rights and publish the actions taken during the past

year in implementing its obligations under the NAP; (2) the Presidential Advisory
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Office of Human Rights can convene stakeholders when it deems necessary to
seek advice and opinions regarding the implementation of the NAP; (3) each
year, “two rounds of regional review” will be undertaken to assess on-the-
ground implementation of the NAP; (4) after the three year validity of the NAP
has ended, a final evaluation of the plan will be made within ten months; and
(5) the results of annual follow-up will be published on the Presidential Advisory
Office of Human Rights’ micro-site, and the results of the final evaluation of the
NAP will be presented for public opinion.®%

The creation of the Commission of Experts, composed of elected

604 can be a positive

representatives from a range of stakeholder groups,
indication of the government’s commitment to continuing the development and
implementation of its NAP. On the other hand, changes to the existing NAP are
to be carried out only by the Colombian Working Group as it may “consider
pertinent.”®% The degree to which the Commission of Experts is capable of
providing meaningful inputs that consider all stakeholders and is able to

influence the Colombian Work Group remains unclear.

The mandated composition of the Commission of Experts, which includes three
representatives, elected by national indigenous organizations, national Afro-
descendent organizations, and the National Confederation of NGOs,®% one
elected by each group respectively, along with business representatives, labor

607 offers some positive signs of

union representatives and other stakeholders,
the government’s willingness to receive input from a range of stakeholders. As
stated above, the degree to which the Working Group will give meaningful

consideration to the input of the Commission of Experts remains unclear.

Additionally, the lack of a national baseline assessment specifically related to
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business and human rights and the failure to broadly and meaningfully consult
with affected communities indicate that the government’s commitment to a
comprehensive process, meaning one that involves structured evidence
gathering and consultation to inform the content of the NAP, may be limited.%%®
This is evidenced as well by the removal of a provision from the draft NAP which
called for the development of a diagnostic review to identify gaps in policy and
other regulations related to human rights and business—a national baseline
type assessment.%%°

1.2.  Ensure responsibility for the NAP process is
clearly established and communicated.

The Presidential Advisory Office for Human Rights,®'° with the accompaniment
of the then-Minister of the Presidency, Maria Lorena Gutiérrez, was responsible
for the NAP process.®'! A steering committee was created to guide the process
of drafting the NAP, and consisted of the Office of the Ombudsman, the “Ideas
for Peace” Foundation (FIP), the technical secretary of the Mining and Energy
Committee (CME), the Spanish Agency for International Development
Cooperation (AECID), the United Nations Development Program (UNDP), and

the Office of the United Nations High Commissioner for Human Rights (OHCHR).
612

1.3.  Ensure aninclusive approach across all
areas of government.

As noted above, the Presidential Advisory Office for Human Rights was the lead
agency on the creation of the NAP, and the process of drafting the NAP was
guided by a broad ranging steering committee, including certain agencies of the
Colombian government.®'3 In addition, the Colombian government created an
inter-governmental Working Group on Business and Human Rights, not to be
confused with the multi-stakeholder steering committee, charged with
establishing which government entities are responsible for certain requirements
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established in the NAP.614

The Colombian Working Group consisted of the Department of Social
Prosperity; Department of National Planning; Ministry of the Interior; Ministry
of Education; Ministry of Culture; Ministry of Labor; Ministry of the
Environment; Ministry of Agriculture; Ministry of Commerce; Ministry of Mines;
Ministry of the Treasury; Ministry of Foreign Affairs; Ministry of Health; Ministry
of Transportation; Ministry of Housing; National Service of Learning; Colombian
Sports Institute; Administrative Department of Science, Technology, and
Innovation; Ombudsman Office*; Comptroller General of the Republic*;
Attorney General of the Nation*; and the Presidential Advisory Office for

Human Rights*.%1°

* These government offices have stayed on as permanent members of the
Colombian Working Group, post-publication of the NAP.

1.4.

Devise and publish terms of reference and a
timeline for the NAP process.

No terms of reference or a timeline for the NAP process were published. The
government organized an October 2015 international stakeholder consultation
and disseminated the draft of the NAP prior to the consultation.®!® In addition,
the government held three regional workshops on the draft NAP during October
and November in Cartagena, Apartado, and Villavicencio.®Y

Adequate Resourcing

1.5.

Determine an appropriate budget for the
NAP process.

There is no information publicly available on the level of funding provided for
the NAP process.
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2. STAKEHOLDER PARTICIPATION

Effective Participation by All Relevant Stakeholders

COMMENTS

2.1.  Conduct and publish a stakeholder
mapping.

No information on any stakeholder mapping specifically related to the NAP
could be located. Related to the lack of stakeholder mapping information is a
significant problem of trust on behalf of CSOs. It is particularly important to
note that the only CSO organization that has been given a space for meaningful
participation in the NAP process was the Fundacién Ideas para la Paz (FIP). This
organization has played a very important role in mobilizing corporate actors in
the peace process and in framing the respect for human rights as an essential
part of building a lasting peace. It has also played a key role in getting buy-in
from the business community around issues of peace building and human
rights. However, the scope and focus of its mission, while valuable, provides
only one perspective from civil society, focused on providing tools and
information for corporations relating to best practices.®*® This focus, which can
have a valuable role in facilitating corporate buy-in, leaves aside issues such as
accountability, redress, and mechanisms that guarantee non-repetition. In order
for NGOs to serve the purpose of representing the perspectives and interests of
civil society more broadly, the Colombian government should have also
included NGOs that work specifically with and on behalf of affected
communities at all stages of the NAP process.

2.2.  Develop and publish a clear plan and
timeline for stakeholder participation.

During the first half of 2015, the government began working with “key actors”
in order to inform the draft NAP.®%° This was a “participative process of
consultations with business, civil society, and government entities, along with
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other governments and international bodies.”®%°

The government then created a draft of the NAP, which was circulated prior to
the consultations that took place in October and November 2015. In total, the
government conducted four consultations on the draft NAP. An international
stakeholder consultation was held in Cartagena, and three regional workshops
were held in Cartagena, Apartadd, and Villavicencio.??! In addition, the draft
NAP was posted on the Presidential Advisory Office for Human Rights website,
in Spanish and English, with an e-mail address provided to which comments
could be submitted.5?2

The timeline and plan for stakeholder participation was not published.

2.3.

Provide adequate information and capacity-
building where needed.

The government provided information regarding international business and
human rights frameworks at the three regional workshops. However, the
adequacy of this information in terms of building the capacity of stakeholders to
engage in informed and meaningful consultation is unknown.?3

2.4.

Facilitate participation by disempowered or
at-risk stakeholders.

Multiple civil society organizations have spoken out against the lack of
facilitation by the government to ensure participation of disempowered or at-
risk stakeholders in the NAP consultations. For example, Tierra Digna has openly
criticized the Colombian government for not consulting with communities
affected by corporate human rights abuse during the NAP consultations.®?*
Asociacion Ambiente y Sociedad echoed this critique in communication with the
authors. The International Network of Human Rights (RIDH) has also spoken out
against the NAP process for not facilitating the participation of Colombians who
live outside of the country, some of whom have been forced to migrate due to
threats resulting from their work opposing corporate human rights abuses.®%®
Similarly, the Colectivo de Abogados José Alvear Restrepo (CAJAR) highlighted
the potential of the NAP process to end impunity and prevent repetition of
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human rights violations by corporate actors, but only if peasant, indigenous,
Afro-descendant communities, and other affected communities are involved in
the process of “constructing public policies to overcome the profound
asymmetries that exist between victims and economic corporate powers that
are interested in their territories.”%%®

No evidence of the participation of vulnerable communities in the drafting of
the NAP is available. Moreover, the lack of a baseline assessment specifically
focused on human rights and business (rather than on the development of
broad-based human rights policies) has resulted in the absence of affected
vulnerable communities’” perspectives in the process of framing the business
and human rights situation in Colombia for the development of the NAP.

2.5.

Consider establishing a stakeholder steering
group or advisory committee.

The steering committee established by the Colombian government to guide the
NAP drafting process was composed of the Office of the Ombudsman, the
“Ideas for Peace” Foundation (FIP), the technical secretary of the Mining and
Energy Committee (CME), the Spanish Agency for International Development
Cooperation (AECID), the United Nations Development Program (UNDP), and
the Office of the United Nations High Commissioner for Human Rights
(OHCHR).%?” Whether the Colombian government considered including other
actors, such as affected communities or business, is unknown. It is important to
note that in its presentation of FIP, the government characterizes it as the
“representative of civil society.”®?® As noted in section 2.1 of this assessment,
FIP plays the important role of increasing business participation in peace
building and, in the case of business and human rights, in encouraging business
to adopt rights-respecting practices. However, it represents only one
perspective within civil society. No civil society organization with a mission to
protect the human rights of affected communities was involved in this
committee.

The NAP mandates the creation of a Commission of Experts, which consists of a
broad ranging group of civil society and affected community stakeholders, to
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advise the Colombian Working Group, and aid in the implementation of the
NAP.629 The Commission of Experts is composed of one representative elected
by each of the following stakeholders groups: (1) national indigenous
organizations; (2) national organizations of black communities; (3) the National
Confederation of NGOs; (4) labor union confederations; (5) the Association of
Colombian Universities; (6) the Ombudsman Office; (7) business and human
rights multistakeholder initiatives; (8) multilateral organs which develop
business and human rights activities; (9) the International Community; and (10)
two representatives elected by the National Trade Union (one as delegate for
business, and another as delegate for the trade union). 3 However, the NAP
does not specify which government office or entity is charged with creating or
managing the Commission of Experts, nor does it establish a timeline for the
creation of the Commission of Experts. This situation, in turn, affects the
effective implementation and monitoring of the NAP, and can have a negative
impact on the ability of the Government to deliver on its promise that the NAP
is a “living document.”

In its first progress report on the implementation of the NAP, the Colombian
Government clarified that the Presidential Advisory for Human Rights has taken
the lead in pushing forward the nomination of representatives and in
developing internal rules for the operation of this Commission of Experts.®3! In
addition to reporting specific progress in the formation of the Commission and
the formulation of internal rules, the Presidential Advisory Office for Human
Rights has acknowledged two challenges to the Commission of Experts, as a
result of consultations and dialogue with communities: First, there is a need to
incorporate into the Commission a representative from peasant (campesino)
communities. Second, there must be specific measures and approaches
adopted in order to encourage the active participation of communities and civil
society.3?

While it is encouraging that there are active consultations and a recognition
that more needs to be done to include the voices of affected communities in
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the design and implementation of the NAP, the Progress Report does not, as
yet, identify how it will address the challenges it identified.

The Experts Commission, also referred to as the “Advisory Commission,” was
officially established on March 29, 2017.%33

3. NATIONAL BASELINE ASSESSMENT (NBA)

The NBA as the Foundation for the NAP

COMMENTS

3.1.

Undertake a NBA as the first step in the NAP
process.

The Colombian government did not conduct a national baseline assessment.
The NAP commits the Colombian Working Group to create a baseline
assessment of all judicial and non-judicial remedial mechanisms available in the
country relating to business and human rights within one year of the launch of
the NAP.%34 This mapping and gap analysis will “identify which mechanism
responds to each type of conflict,” though it is unclear what this analysis
specifically entails.®3> It will also include a diagnostic review of the efficiency and
efficacy of each mechanism, in accordance with the UNGPs.536

Although the commitment to conduct a remedy-specific baseline assessment is
a step in the right direction, the Colombian government has backtracked on a
stronger commitment to draft a full baseline assessment. As discussed in
section 1.1 of this assessment, the government removed a provision from the
draft NAP that called for the development of a full baseline following the
publication of the NAP.837 Conducting a full NBA prior to creating the NAP is
recommended as the most effective process.®®® It is also strongly recommended
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3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

by the Working Group on Business and Human Rights, most emphatically in its
July 2015 report.5%°

Despite the lack of a full baseline assessment, the Presidential Advisory Office
on Human Rights has stated that the NAP was drafted against the backdrop of
two documents: Proposals for Human Rights Policy in Colombia (2014 — 2034)
and the Guidelines for a Public Policy on Human Rights and Business.®*° These
documents do report some challenges in the protection of human rights in the
context of business activities and collect inputs from communities. However, as
stated above, important elements of an NBA for a Business and Human Rights
NAP are not examined or developed, such as a thorough analysis of judicial and
non-judicial mechanisms.

While a full baseline assessment would be more effective, a baseline
assessment of the existing mechanisms to obtain redress and remedies
conducted during the first year after the launch of the NAP will give the
Colombian government the opportunity to incorporate into its assessment the
mechanisms for accountability that have been outlined in Point 5 of the peace
accord. Point 5 refers to the rights of victims and includes a requirement that
there be mechanisms for accountability of civilian parties (“terceros civiles”),
including corporations, in the conflict. At the same time, the Office of the
Prosecutor has been investigating thousands of alleged civilian actors, many of
them corporations, relating to unlawful paramilitary activities during the armed
conflict. Harmonizing the various regimes of accountability and making these
regimes an explicit part of the NAP could be a positive outcome of the belated
baseline assessment. Inits 2017 Progress Report on the implementation of the
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NAP, the Government of Colombia maintains its commitment and details its
plans to carry out this baseline assessment.®4

Not applicable. However, such a body should be identified with regard to the

3.2.  Allocate the task of developing the NBA to i ] - )
, committed-to baseline assessment of accountability mechanisms, and the
an appropriate body. ] . ] ]
established timeline for this assessment (see point 3.1).
Not applicable. However, the principle of fully involving all stakeholders applies
equally to the more limited baseline assessment of accountability mechanisms
3.3.  Fully involve stakeholders in the discussed in section 3.1 of this assessment. It will be particularly important that
development of the NBA. the participation of all stakeholders in the development of an NBA in the future
be meaningful, and include the inputs of victims, affected communities, and
organizations that advocate for the rights of these groups.
Not applicable. However, the more limited baseline assessment of mechanisms
3.4.  Publish and disseminate the NBA. of redress recommended in section 3.1 of this assessment should be published

and disseminated to the same degree as would a full NBA.
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Scope of NAPs
The NAP is organized around the three Pillars of the UNGPs; however, it does
not go through the UNGPs principle by principle. The NAP begins with an
introduction of the UNGPs and a brief description of the three Pillars. The
substantive content of the NAP is divided into eleven lines of action, which are
organized under the three Pillars as follows:
e State Duty to Protect
1. Inter-institutional Coordination
2. The State as economic actor
3. Effective civil society participation
4.1. A NAP should address the full scope of the 4. State guidance for human rights respect in business activities
UNGPs. 5. Human rights due diligence
e Corporate Responsibility to Respect
6. Culture of human rights and building peace in the business
sector
7. Human rights due diligence for business entities
8. Human rights respect as a competitive advantage
9. Corporate social responsibility and human rights respect

e Access to Remedial Mechanisms

10. Judicial and administrative mechanisms

11. Non-judicial mechanisms

A group of NGOs with experience in business and human rights in Colombia
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expressed deep concern over the NAP’s treatment of remedial mechanisms,
and its focus on alternative conflict resolution mechanisms and multi-
stakeholder initiatives without acknowledging power imbalances between
corporate and community actors. They also noted the NAP’s failure to refer to
past violations committed by corporations.®*? Thus, in the view of these NGOs,
the NAP mentions, but does not address the Third Pillar of the UNGPs.

In terms of substantive content, the following four sub-criteria provide insight
into the NAP’s coverage of the full scope of the UNGPs without conducting an
extensive analysis of the NAP’s fulfillment of each UNGP, which is a task to be
completed during the NBA process. These four sub-criteria are: (1) positive or
negative incentives for business to conduct due diligence, (2) disclosure of due
diligence activities, (3) measures which require due diligence as the basis for
compliance with a legal rule, and (4) a regulatory mix (i.e. a combination of
voluntary and mandatory measures that the State uses to encourage business
to respect human rights).*3 These sub-criteria are not an exhaustive list, but
have been supported by other researchers and advocacy groups as indicative of
a NAP’s adequacy in terms of substantive content.

The Colombian NAP is largely unsatisfactory in meeting these four sub-criteria.
While the NAP provides an early commitment to creating incentives for due
diligence and takes some steps in requiring due diligence as a basis for
compliance with a legal rule, these commitments are nascent and piecemeal.
Not only could the NAP do more in regards to these two sub-criteria, it also
does not require due diligence disclosure and has an inadequate regulatory mix,
as none of the action points directly regulate business activities.
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(1)  Positive and Negative Incentives for Due Diligence

While the NAP does not specifically establish incentives to promote due
diligence, it does commit the government to doing so in the future. In action
point 8.1, the NAP commits the Ministry of Commerce, Industry, and Tourism to
designing a strategy of incentives for large, medium, and small companies to,
inter alia, implement due diligence procedures.®* While the NAP would ideally
provide more discreet and specific ways in which positive and negative
incentives for due diligence will be provided for, action point 8.1 is a step in the
right direction.

(2) Disclosure of Due Diligence Activities

The NAP does not explicitly require disclosure of due diligence activities. Action
point 5.7 commits the Colombian Working Group to evaluate and analyze
different ways in which companies can include human rights due diligence
reporting in their Sustainability Reports or other means of accountability.®*> This
evaluation must be completed within a year of the launch of the NAP, and
should be done in conjunction with “different actors.”®*® While the Colombian
NAP does take the first step of analyzing different options for due diligence
disclosure, it does not go as far as to express government commitment to
mandate such disclosure or other future requirements of this sort, nor does the
NAP directly refer to any existing regulatory regimes that may mandate such
disclosures.

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule
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The NAP does create a few circumstances where due diligence appears to be a
requirement for compliance with a legal rule. Action point 5.2 commits the
State entities with the largest volume of public contracts to establish and
implement human rights due diligence mechanisms in their contracting
processes.®*” However, as discussed in section 4.2 of this assessment, it is
unclear which or how many State entities will qualify as those with the “largest
volume” of public contracting under this commitment, so the scope of the
action item remains unclear. The timing of these actions is also unclear.

Additionally, action point 2.2 commits the State agency, Colombia Buys
Efficiently, to adapt its existing public procurement system to “incorporate
measures to ensure that suppliers comply with due diligence in human
rights.”®*® While no timeline or further guidelines are provided in this regard,
action point 2.2 signals that the Colombian government plans to amend its
public procurement system to require providers of public goods to comply with
human rights due diligence requirements. While both of these action points
require (or will require in the future) due diligence as a basis for compliance
with a legal rule, the Colombian NAP could go much further in requiring human
rights due diligence for a broader array of business entities.

(4) Regulatory Mix

The regulatory mix of the commitments outlined in the NAP is unsatisfactory as
none of the action points explicitly commits to regulation of companies or calls
for any mandatory measures to ensure that businesses respect human rights.

Instead, the action points are comprised of commitments to provide training,
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develop guidance, design strategies, and facilitate dialogue around increasing
business respect for human rights. Direct reference to existing or emerging
regulatory and accountability measures and regimes would be particularly
useful to understand the level of coherence between them.

The NAP does not adequately address the full scope of the State’s jurisdiction,
as it does not discuss human rights abuses perpetrated by business abroad. The
NAP is focused only on the actions of Colombian or foreign enterprises
operating within the country.

Additionally, the NAP does not mention the Integral System of Truth, Justice,
Reparation and Non Recurrence, an accountability regime that has emerged out
of the peace accord, and which existed as part of the peace process during the
drafting of the NAP. A direct reference to the terms of the peace agreement
4.2. A NAP should address the full scope of the would have been inappropriate, as it had not been finalized at the time of the
State’s jurisdiction. publication of the NAP, and the peace process operated under the strict
principle that none of its terms are final until all the negotiation points have
been agreed upon. However, the NAP commits to coordinating with the
Framework of Corporations and Peace, which is being designed by the Direction
on Post-Conflict, along with the Office of the High Commissioner for Peace.®* In
noting this effort at inter-institutional coordination, the NAP highlights forward-
looking strategies to promote reconciliation. The NAP is not clear about
whether this coordination effort will also emphasize accountability mechanisms.
It does not make any explicit reference for its future harmonization with post-
conflict accountability regimes that are outside the jurisdiction of regular courts.
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At the time of the update of this NAP assessment (May 2017), several
Constitutional reforms to establish the main principles and procedures of the
transitional justice system set forth in the Final Peace Agreement have been put
in place®? and the transitional justice system seems to be moving toward
implementation. Under the terms of the Final Peace Agreement, the proper
implementation of the transitional justice system will necessitate corporate
accountability mechanisms to be part of this transitional justice system.®>!

4.3.

A NAP should address international and
regional organizations and standards.

The NAP extensively discusses international and regional organizations and
standards.

The NAP claims to align not only with international human rights standards, as
established by the International Bill of Human Rights and International
Humanitarian Law, but also with regional human rights standards, including
those espoused in the Inter-American Human Rights System, and standards
recognized in the ILO Declaration on Fundamental Principles and Rights at
Work.%>? Colombia, like several other Latin American nations, incorporates
international human rights treaties into its constitution, under a “block of
constitutionality” doctrine.®>3 The NAP thus contains a commitment to
upholding existing established human rights standards as they flow from these
instruments.

In the context of the Final Peace Agreement and its implementation, the
implementation of the NAP (and future iterations of it) must articulate a clear
commitment to holding corporate actors accountable for their role in gross

human rights violations (e.g. war crimes and dispossession) during the conflict,
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in line with the duty of the State to investigate, prosecute, and punish those
crimes.

Despite its direct reference to international human rights standards, the text of
the NAP is not explicit about how the government will incorporate or
disseminate information about these standards, even as it emphasizes the
importance of generating “information” and “capacity-building” of State actors

and corporations to respect rights.®>

In addition to being structured around the three Pillars of the UNGPs, the
Colombian NAP explicitly commits itself to maintaining coherence with other
international standards and norms relating to business and human rights,
including the UN Principles on Responsible Contracting, the OECD Guidelines for
Multinational Enterprises, the OECD Due Diligence Guidance for Responsible
Supply Chains of Minerals from Conflict-Affected and High-Risk Areas, the
Voluntary Principles on Security and Human Rights, the UN Global Compact, ISO
Standard 26000, and the Sustainable Development Goals.®°>

The NAP also mentions additional international standards, including
international standards on the rights of women and the Extractive Industries
Transparency Initiative (EITI).>® However, it does not mention Principle 10 of
the Rio Declaration of 199287, which calls for participation, access to
information, and access to justice, despite the fact that the Rio Declaration is

incorporated into Law 99/93 for Environmental Issues.>®
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Sector-specific human rights issues: The NAP prioritizes energy, mining, agro-

industry, and road infrastructure.®>® The NAP highlights these sectors as priority
areas using information gathered during a round of regional and territorial
workshops in realization of the 2014 Guidelines for Public Policy on Business
and Human Rights, held in Casanare, Huila, Norte de Santander, Bolivar,
Antioquia, and Valle del Cauca, as well as follow-up studies by the Ministry of
the Interior.®®0 It is unclear why the NAP does not also prioritize cattle ranching,
which has generally been identified alongside extractive industries and agro-
industry as an industry tied to human rights violations.¢*

The prioritization of these sectors can be seen throughout the NAP in terms of

) ific referen h rs or referen r h ften
44 ANAPshould address thematic and sector- specific references to these sectors or references to processes that ofte

ifi ; : accompany projects in these sectors. For example, action point 4.12 tasks the
specific human rights issues. pany proj P p

Ministry of Energy and Mines with designing a strategy for advancing respect for
human rights in the energy and mining sector within a year of the NAP
launch.®®? In its Progress Report on the NAP (2017), the Presidential Advisory
Office highlights that the Ministry of Energy and Mines has advanced in
developing guidelines relevant to the NAP, incorporating “lessons learned with
businesses” in these sectors.®®3 This language suggests that the development of
Business and Human Rights policies regarding the sectors relevant to Mining
and Energy are developed with inputs from corporate actors and relevant State
agencies, but not with inputs from communities affected by corporate activity in
these sectors or CSOs who defend the rights of these communities. On the
other hand, some pilot projects suggest an openness to the participation of

communities and CSOs, though it remains unclear whether this participation will
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be meaningful; for example, the Working Group on Carbon and Human Rights is
composed only of State agencies and corporate entities. However, it claims to
seek inputs from all “actors who coexist in this region” in its development of a
pilot project for the implementation of the NAP.%%* Importantly, this pilot
project emphatically focuses on non-judicial remedies, rather than seeking a
mix of measures to strengthen judicial and non-judicial remedies.

Thematic human rights issues: Less specifically, multiple action points in the

NAP reference steps to be taken to mitigate human rights violations which often
accompany projects within these specific sectors, such as environmental
degradation or the use of private security forces. For example, action point 5.4
commits the Presidential Advisory Office for Human Rights and the Ministry of
National Defense to promote the implementation of the Voluntary Principles on
Security and Human Rights.®®> Additionally, action points 7.7 and 7.8 discuss
ways in which the Colombian Working Group on Business and Human Rights
and the Commission of Experts can help businesses create and follow through
with strategies to properly evaluate personal and environmental risks and

impacts caused by projects and to mitigate theses negative impacts.%®

A recurrent thematic concern by organizations that represent affected
communities is the lack of access to justice, and the power imbalance between
victims and corporate powers. The Colectivo de Abogados José Alvear Restrepo
(CAJAR), for example, in its public statement regarding the draft NAP
summarized the significant obstacles to access to justice and to mechanisms of
prevention of human rights violations and underscored that the NAP should

contribute to strengthen judicial and other regulatory mechanisms and to
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devise public policies that address these obstacles.®®” This thematic concern is
not present in the NAP as it stands now. However, the NAP’s commitment to a
baseline assessment of existing mechanisms of accountability and redress (see
section 3.1 of this assessment) can be an opportunity to focus on this thematic
issue.

Content of NAPs
The NAP includes a statement of commitment to the UNGPs and states that the
process of drafting the NAP was undertaken with “the object of strengthening
the commitments and the implementation of the UN Guiding Principles.”%6 In
4.5.  The NAP should include a statement of addition, the NAP is designed around the three pillars of the UNGPs and
commitment to the UNGPs. mentions the UNGPs specifically throughout the NAP.%%° For example, under

action point 3.1, within a year of the launch of the NAP, the Colombian Working
Group on Business and Human Rights must look for partners in capacitating civil
society, small business, and other groups regarding the UNGPs.67°

All eighty of the specific action points developed in the NAP appear to be
relevant to the goal of promoting business respect for human rights and

4.6. A NAP should comprise action points that

o , protecting against and remedying business-related human rights abuse.
are specific, measurable, achievable,

relevant, and time-specific. Out of the eighty action points that comprise the NAP, only sixteen have specific
timelines for implementation.®’! The remaining sixty-four action points contain
no reference to when the government plans should begin or complete the
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commitments.

Within the NAP, there is a broad range of specificity and measurability
represented in the eighty action points. While the NAP does assign specifically
each action point to a relevant office or offices of the government (for more
information, see section 6.1 of this assessment), a large percentage of the
action points are overly vague, making it difficult for stakeholders, including
internal government actors, to hold the responsible government entity
accountable for its commitments. For example, action point 4.7 commits the
Ministry of Labor and the Colombian Institute for Family Wellbeing to
“strengthen efforts to provide advice, training and support” to companies for
the protection of children.®’? Similarly, action point 7.3 commitments the
Ministry of Labor to “guarantee respect for labor rights.”®’3 There are many
other action points similar to these that appoint different State agencies the
task of “supporting”, “reinforcing”, “promoting”, and “helping” various
standards or programs. This type of broad language makes the exact nature,
extent, and process of the government’s commitment unclear. Moreover, it
emphasizes the government’s role as provider of information and a resource for
capacity-building while leaving the specifics of implementation to either
corporations or unspecified actors.

While there are a number of action points that are more specific, these more
explicit action points still vary broadly in the amount of specificity, and
therefore, measurability, they provide. For example, there are many action
points, which, while being more specific in relation to what actions are required

by government actors, are still too vague to fully interpret government
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commitment and expectations. For instance, action point 3.2 commits the Post-
Conflict Director and the Office of the High Commissioner for Peace to design a
protocol for dialogue between communities, businesses, and public entities that
will “facilitate the participation of social organizations in accordance with
international standards on business and human rights.”®’4 While this
commitment goes a step further than merely committing the government to
promote or support human rights considerations in relation to the peace
process, the requirements that accompany this government commitment
remain vague. It is unclear what a “protocol for dialogue” entails, what it
requires of the government, and what shape and form it is to take. As such, it
will be difficult to measure the government’s compliance with and fulfillment of
this commitment.

Moreover, action points 1.3 and 5.2 are both good examples of more specific
government commitments, but which are still lacking key information to
elucidate the full extent of the government commitment. For example, action
point 1.3 commits the government to creating a Commission of Experts to help
advise the Colombian Working Group on Business and Human Rights.®”> The
Commission is to be composed of elected representatives from a number of
stakeholder groups, including national indigenous organizations and national
Afro-Colombian organizations.®’® However, it is unclear from this commitment
how the election process is to occur. Additionally, there is no information
regarding the format of the Commission’s inputs, or whether its findings will be
public. Procedural clarity of this kind would increase opportunities for civil
society to monitor and evaluate the NAP process as it evolves.
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Similarly, and as highlighted above, action point 5.2 commits the entities of the
State with the “largest volume” of public contracting to establish and
implement due diligence mechanisms in their hiring processes.®’” However,
without more information, it is unclear how many State entities will qualify as
those with the “largest volume” of public contracts. It is also unclear how soon
these mechanisms will be established and implemented, and how easily
accessible they will be. Both action points 1.3 and 5.2, while committing the
government more specifically to complete certain actions, are still too vague to
establish clear expectations.

Finally, there are a few action points that identify very specifically the
government’s commitment to future action and how this future action will take
shape. As an example, action point 10.2 provides a detailed description of the
mapping and gap analysis the Colombian Working Group on Business and
Human Rights is committed to realizing within a year of the launch of the
NAP.678 This commitment requires the Colombian Working Group to identify all
existing judicial and non-judicial remedy mechanisms relating to business and
human rights in Colombia.®”® In addition, this mapping must identify which
mechanism “responds to each type of conflict”, and include a diagnostic
regarding the efficacy and efficiency of each mechanism.®® In preparing this
diagnostic, the UNGPs’ presentation of legal and practical barriers to accessing
remedy must be referenced.®®! Action point 10.2 establishes a clear and specific
government commitment, and provides ample detail to enable the monitoring
and measuring of future implementation.
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Priorities for NAPS

4.7. A NAP should prioritize for action the most
serious business-related human rights
abuses.

As discussed in section 4.4 of this assessment, the NAP prioritizes the energy,
mining, agro-industry, and road infrastructure sectors. These sectors were
prioritized because they “generate the most social conflict in the country due to
their impacts on human rights and the environment.”%8 The NAP refers to
“social conflict” but does not include any reference or sources related to the
direct participation of companies in the violation of human rights.

4.8. Inline with the HRBA, the NAP should focus
on the most vulnerable and excluded
groups.

The NAP discusses and includes follow-up actions that specifically relate to
vulnerable and excluded groups. The introductory section of the NAP discusses
the different frameworks and approaches that played an integral role in the
creation and content of the NAP. Many of these approaches focus on or involve
vulnerable and excluded groups. The NAP states that the content and action
points of the NAP have been developed keeping in mind a human rights-based
approach.®® According to the NAP, the participation of different actors has
been decisive in collecting their visions, interests, and concerns and in
discerning how to include these perspectives into concrete action items, thus
contributing to stakeholder empowerment.®® The NAP states that it took a
“differential focus” aimed at empowering groups who have been previously
prejudiced, discriminated against or stigmatized, including ethnic groups,
women, children, LGBTI persons, persons with disabilities, union movements,
and other minority groups.®® The NAP also states that it has a “territorial
emphasis” aimed at keeping in mind the socio-historic, cultural, and
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environmental characteristics of the territories and inhabitants where the NAP
is to be implemented.%®

While the NAP explicitly references these groups, the lack of consultation with
these groups in the drafting process, as well as the absence of a NBA that could
have given the opportunity for these groups to influence the content of the
NAP, raise doubts about the full commitment to a genuine focus on the most
vulnerable groups.

The NAP discusses and addresses vulnerable and excluded groups within certain
action points. For example, action point 1.3 ensures the inclusion of
representatives from a number of vulnerable and excluded groups, including
indigenous peoples and Afro-descendant communities, as members of the
Commission of Experts. 8 Notably, no women’s groups or advocacy
organizations focused on women are mandated to be included in the
Commission of Experts.

In action point 3.1, the NAP establishes that, within one year of the launch of
the NAP, the Colombian Working Group on Business and Human Rights must
find “allies” to help in building up the capacity of “groups of special protection”
on the UNGPs, other international business and human rights standards, and
the contents of the NAP, though it is unclear what types of actors the NAP is
referencing in relation to “allies.”®® Additionally, multiple action points within
section 4 of the NAP discuss key steps to be taken by specific government
offices regarding vulnerable and excluded groups.®® For instance, in action
point 4.5, the Ministry of Labor is tasked with providing guidance to employers
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on the inclusion of people with disabilities.®®® Moreover, in action point 4.11,
the Ministry of the Interior is charged with improving practices to ensure
participation of affected populations in future prior consultation processes, as
well as increasing respect for the rights of indigenous communities, afro-

descendants, and ethnic minorities.®!

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

No NBA was conducted or published. However, a draft of the NAP, in both
Spanish and English, was made publicly available in October 2015 on the
government’s website.?®? No information is available regarding how many
comments were submitted or the content of such comments.

In addition to failing to conduct an NBA, the Colombian NAP process does not
reveal how or whether it has taken into consideration the numerous reports
that have been published by domestic and foreign NGOs, as well as media

reports, regarding corporations’ role in human rights violations in Colombia.®3

On the other hand, the Presidential Advisory on Human Rights maintains on its
website the studies, public policy guidelines, and other documents that it claims

the NAP is informed by. These include Proposals for Human Rights Policy in
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Colombia (2014 — 2034) and the Guidelines for a Public Policy on Human Rights
and Business.®®* The accessibility of the website of the Presidential Advisory on
Human Rights bodes well for the capacity and willingness of the State to publish
a full NBA or other more limited baseline assessments that may be developed in
the future.

In addition to previously-existing documented human rights violations by
corporations, there is emerging information from the office of the prosecutor,
which has created a special task force to investigate thousands of cases of
civilian participation in human rights violations in the context of the armed
conflict.5% A future version of the NBA should include lessons learned from this
process by the Office of the Prosecutor, as well as from existing documentation
of human rights violations in which corporations participated, and from the
accountability and non-repetition mechanisms emerging from the peace
process.

201



_COLOMBIA

6. ACCOUNTABILITY AND FOLLOW-UP COMMENTS

Holding Duty-Bearers Accountable for Implementation

The NAP does a good job of identifying which State agency, ministry, or office is
responsible for the implementation of individual actions points outlined in the
NAP. Each point specifically lists which organ will lead or supervise the
implementation of the established action item(s).®°® However, there are a few
action points that are too vague to clearly establish who will be responsible for
their implementation. For example, there are three action points that place the
impetus of implementation broadly on the national government.®®’ Similarly,
action point 5.2 places the obligation of establishing and implementing due
diligence mechanisms within hiring practices on “State entities with the largest
6.1.  NAPs should identify who is responsible for volume of public contracts.”® It is unclear from this definition how many and

implementation of individual action points which State entities will meet this definition.

and overall follow-up. The NAP establishes a specific timeline for implementation for only sixteen out

of eighty action points.®®® The Colombian Working Group on Business and
Human Rights, with the help of the Commission of Experts, and the Presidential
Advisory Office for Human Rights are specifically tasked with assessing the
implementation of the NAP.”® The Colombian Working Group is also
empowered with the ability to make modifications to the NAP, while the
Presidential Advisory Office is in charge of compiling and publishing information
regarding annual and final review of the NAP.70!

In April 2016, the former director of the Unit of Victims, Paula Gaviria Betancur
was named as the new Advisor to the Presidency on Human Rights.”%? Ms.
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Gaviria Betancur is well respected throughout civil society for her defense of
human rights and work on behalf of victims; her appointment could have a
positive impact on the public’s perception of the Government’s commitment to
the implementation of the NAP. It could also contribute to the harmonization of
the NAP with other relevant regimes of accountability and redress.

6.2.

NAPs should lay out a framework for
monitoring of and reporting on
implementation.

The NAP lays out a framework for evaluation and follow-up. The NAP is seen as
a “living plan, in constant revision.” As such, it can be modified and adjusted in
order to “always maintain the spirit” of the NAP as it was drafted.”® The
Colombian Working Group, with the help of the Commission of Experts, is
charged with verifying the implementation of the NAP and amending the NAP as
it sees fit.”%4

According to the evaluation and follow-up plan, before March 1st of each year,
each institution mentioned in the NAP should report to the Presidential
Advisory Office for Human Rights steps taken in relation to the fulfillment of
their obligations under the NAP.”% This information will be consolidated and

published by the Presidential Advisory Office.”

Each year, the Presidential Advisory Office for Human Rights and the Colombian
Working Group will convene two regional rounds of review to assess on-the-
ground implementation of the NAP.”%” Additionally, the Presidential Advisory

Office is empowered to consult stakeholders regarding NAP implementation.’%®

The NAP is valid for three years.”® The final evaluation of the NAP shall be
completed within ten months after the completion of the three-year period.’*°
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The results of annual follow-up mechanisms will be published on the
Presidential Advisory Office’s NAP micro-site.”** At the time of the update of this
NAP evaluation, the Presidential Advisory Office maintains a NAP sub-page on
its website.”*? According to the NAP, the results of its final evaluation will be
widely disseminated to the public.”3

The evaluation and follow-up plans of the NAP could be improved by explicitly
committing the government to drafting a second iteration of the NAP following
the completion of the three-year term of the current NAP. Moreover, this
revision process could be strengthened by committing to including affected
communities and/or organizations that defend the rights of these communities
in the process of designing, drafting, and formulating the content of the revised
NAP. Additionally, including civil society organizations in the drafting process,
aside from organizations identified with corporations (however legitimate these
organizations are), would improve the NAP process going forward.

Finally, given that the NAP was published while the peace negotiations were still
in progress, it is imperative that the NAP be revised now that the peace
agreement is in place in order to harmonize the NAP more explicitly with the
relevant provisions in that agreement, including the relevant terms of point 5 of
the Final Peace Agreement.’*
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9. UNITED KINGDOM (2016)

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1.  Commitment to the NAP process.

The U.K. government has shown early and sustained commitment to the NAP
process. The United Kingdom was the first country to publish a NAP on business
and human rights. It announced its intention to do so in 2011, and released its
first iteration in 2013 (“2013 NAP”).”*> The 2013 NAP was seen as a “first step”
in a longer NAP process, with the content of that NAP committing to continue
its development and implementation through, in part, an updated version to be
published in 2015.716

However, the official launch event for the beginning of the update process did
not occur until March 2015, and the updated NAP was not published until May
2016 (“2016 NAP”).77

The process by which the U.K. government conducted its review and
assessment of the 2013 NAP and gathered new inputs also signals the
government’s commitment to the NAP process. A review process was launched
in March 2015 and included consultation with a broad range of stakeholders
from business and civil society.”'® More in relation to the facilitation of
stakeholder engagement will be discussed in Section 2 of this assessment.
Whilst jointly owned by the Foreign and Commonwealth Office (FCO) and
Department for Business, Innovation and Skills (BIS), several government

departments also contributed inputs.”*®
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While the 2016 NAP commits the U.K. government to continue to work with
stakeholders on effective implementation of the plan and report on the
progress of implementing the NAP in the Annual Report on Human Rights and
Democracy of the FCO, it does not go as far as to recommit the government to
creating a third iteration of the NAP in the future; highlighting a lesser
commitment to continuing the NAP process than the U.K. government has had

in the past.
1.2.  Ensure responsibility for the NAP process is | The responsibility for the 2016 NAP process was clearly placed with the FCO and
clearly established and communicated. BIS.7%0
, , According to the FCO, several government departments were involved in the
1.3. Ensure an inclusive approach across all o )
development of the updated NAP, though it is unclear which departments
areas of government. ,
collaborated in the process.”??
In the 2013 NAP, the UK government committed to publishing an updated
version of the plan “by end 2015.”722 No additional information was published
in relation to terms of reference or a more detailed timeline for the
1.4.  Devise and publish terms of reference and a | development of the 2016 NAP.

timeline for the NAP process.

In the 2013 NAP, the UK government committed to publishing an updated
version of the plan “by end 2015.”723 No additional information was published
in relation to terms of reference or a more detailed timeline for the
development of the 2016 NAP.
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Adequate Resourcing

1.5.  Determine an appropriate budget for the There is no information publicly available on the level of funding or human
NAP process. capital provided for the 2016 NAP process.

2. STAKEHOLDER PARTICIPATION COMMENTS

Effective Participation by All Relevant Stakeholders

) The U.K. government did not conduct a stakeholder mapping for the 2016 NAP
2.1. Conduct and publish a stakeholder o ) ] o ]
process. It similarly did not do so during the initial process of developing the

mapping.
PpIng 2013 NAP.
The U.K. government did not publish a clear plan or timeline for stakeholder
participation in either the 2013 or 2016 NAP development processes.
Stakeholder participation was facilitated to an extent in the 2016 NAP process.
2.2.  Develop and publish a clear plan and The update process was launched by a large consultation event, attended by
timeline for stakeholder participation. eighty individuals from across civil society, business, and academia.”?* The U.K.

government held an additional eight public consultation events with various
stakeholder groups based on key topics identified during the update process.”?
Workshop participants were also invited to submit written contributions to the

NAP process.”?°
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2.3.  Provide adequate information and capacity-
building where needed.

Similar to the 2013 NAP process, the U.K. government did not provide for
capacity building in the 2016 NAP process.

2.4.  Facilitate participation by disempowered or
at-risk stakeholders.

Similar to the 2013 NAP process, the U.K. government did not facilitate
participation by disempowered or at-risk stakeholders in the 2016 NAP
process.’?” According to the list of organizations represented at the NAP update
workshops, the majority of participants were large civil society organizations,
law firms, and business representatives.’?

2.5.  Consider establishing a stakeholder steering
group or advisory committee.

Similar to the 2013 NAP process, the U.K. government did not establish a
stakeholder steering group or advisory committee in the 2016 NAP process.

3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

The NBA as the Foundation for the NAP

3.1.  Undertake a NBA as the first step in the NAP
process.

Similar to the 2013 NAP process, the U.K. government did not conduct an NBA.

3.2.  Allocate the task of developing the NBA to
an appropriate body.

Not applicable.

3.3.  Fully involve stakeholders in the
development of the NBA.

Not applicable.
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3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

3.4. Publish and disseminate the NBA.

Not applicable.

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Scope of NAPs

4.1. A NAP should address the full scope of the
UNGPs.

The 2016 NAP addresses all three Pillars of the UNGPs but fails to deal with the
UNGPs step by step, explaining how each principle has been implemented
and/or will be implemented.

As a whole, the 2016 NAP focuses largely on promoting the UNGPs and
responsible business conduct and provides very few commitments in relation to
upholding the U.K. government’s duty to protect human rights. While the
highest number of planned actions is listed under Section 2 (State duty to
protect), the majority of these actions are aimed at promoting the corporate
responsibility to respect.

In terms of substantive content, the following four sub-criteria provide insight
into the NAP’s coverage of the full scope of the UNGPs without conducting an
extensive analysis of the NAP’s fulfillment of each UNGP. These sub-criteria are:
(1) positive or negative incentives for business to conduct due diligence; (2)

disclosure of due diligence activities; (3) measures which require due diligence
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4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

as the basis for compliance with a legal rule; and (4) the regulatory mix (i.e. a
combination of voluntary and mandatory measures that the State uses to
encourage business to respect human rights).”?® These sub-criteria are not an
exhaustive list, but have been supported by other researchers and advocacy
groups as indicative of a NAP’s adequacy in terms of substantive content:

(1) Positive and Negative Incentives for Due Diligence

While the NAP recognizes that due diligence can help a corporation uphold its
responsibility to respect human rights, it does not layout any new positive or

negative incentives for conducting due diligence.”3°

The 2016 NAP does build off earlier commitments to promote due diligence,
however, it does not establish new government commitments. In the 2013 NAP,
the government committed to “encourage” sector groupings/trade associations
to create guidance relevant to human rights in that sector, including on due
diligence.”! In the “actions taken” of Section 2 (State duty to protect), the
government states it will “continue to promote the implementation of the
OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict Affected and High-Risk Areas.”’3? Similarly, in the case study, Support
for Land Tenure and other Property Rights, the government describes how it has
jointly developed a “land investment due diligence framework...to guide private
sector investments under the New Alliance for Food Security and Nutrition.””’33

(2) Disclosure of Due Diligence Activities

The 2016 NAP recognizes that there is “increasing demand for greater formal
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4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

reporting by companies on their human rights performance, including from
regulations such as the EU non-financial reporting directive and the U.K.’s
Companies Act and Modern Slavery Act reporting requirements.”’34 In relation
to new “government commitments” in the NAP, the U.K. government commits
to “ensure the provisions of the EU Directive on non-financial disclosure are
transposed in the U.K. to ensure greater consistency and comparability of public
information on the human rights policies and performance of listed companies

in Europe.”’3>

One of the most promising actions taken by the U.K. government between its
two NAP iterations is the introduction of the Modern Slavery Act, which
“consolidates and simplifies existing legislation, toughened penalties and
safeguards for victims” of human trafficking and slavery.”2®* Companies covered
by the Act are required to produce a “slavery and human trafficking” statement
for each financial year setting out what steps they have taken to ensure that
slavery and human trafficking is not taking place in its business and supply

chains.””3’

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

In the “government commitments” sections of the 2016 NAP there are no
references to a new requirement of due diligence as a component of
compliance with a legal rule. While the government has set up (Modern Slavery
Act) and plans to create (transposition of EU directive on non-financial

reporting) legal rules which will require the disclosure of information, including
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4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

in relation to human rights due diligence, these do not necessarily mandate the
conducting of due diligence for compliance with these rules.

(4) Regulatory Mix

The regulatory mix in the updated NAP is unsatisfactory. While the NAP
recognizes the positive implications of due diligence on a company’s human
rights performance, beyond requiring greater human rights reporting, the NAP
does not create incentives or penalties for failing to carry out due diligence. The
plan does not create new legal obligations for companies to conduct mandatory
due diligence; thus, presenting an unequal regulatory mix.

The 2016 NAP clearly explains the U.K. government’s position in relation to
regulating the extraterritorial activities of business enterprises domiciled in its
jurisdiction. Other than a few “limited exceptions,” such as under treaty
regimes, the government states that there “is no general requirement for States
to regulate the extraterritorial activity” of its businesses abroad.”3® However,
42.  ANAP should address the full scope of the the “U.K. may also choose as a matter of policy in certain circumstances to

State’s jurisdiction regulate the overseas conduct of British businesses.””3°

While the majority of “government commitments” in the 2016 NAP emphasize
external human rights concerns, especially in Section 2 (State duty to protect),
the 2016 NAP does address issues of domestic concern as well. An
improvement from the 2013 U.K. NAP, where the contents were “heavily

skewed towards external concerns.””4°
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In the 2016 NAP, all but one of the “government commitments” in Section 2
(State duty to protect) are externally or internationally focused. However, the
“government commitments” in Sections 3 (corporate responsibility to respect)
and 4 (access to remedy), discuss domestic and external considerations

equally.”*

4.3.

A NAP should address international and
regional organizations and standards.

The 2016 NAP discusses how the U.K. has used, will continue to use, or will
begin to use international and regional organizations and standards to
implement Pillars | and Il of the UNGPs.”#? This trend is a continuation from the
2013 NAP, where these organizations and norms were also discussed—though
to varying extents.

The majority of references to international organizations and standards are
made in Section 2 (State duty to protect). The U.K. has endorsed a number of
international instruments to “motivate different aspects of corporate behavior,”
including the eight core ILO conventions and the OECD Guidelines for
Multinational Enterprises.’*® Additionally, the NAP lists a number of “actions
taken” by the U.K. government in relation to promoting or implementing
international standards, including, in relation to the OECD 2012 Common
Approaches, OECD Risk Awareness Tool for Multinational Enterprises, the
Voluntary Principles Initiative (VPIs), and 1ISO28007.744

In relation to future commitments towards implementing the State duty to
protect, the NAP commits the U.K. government to working with “government,
industry and civil society members of the International Code of Conduct

Association to establish an international mechanism to monitor compliance with
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the code.”’#> Similarly, another commitment in that section states that the
government will continue to work with governments, extractive companies, and
civil society to “strengthen the implementation, effectiveness, and
membership” of the Voluntary Principles on Security and Human Rights.’4

To a lesser extent, the NAP also discussing international organizations and
standards in Section 3 (corporate responsibility to respect), specifically in
relation to “actions taken” when discussing support for the UNGPs Reporting
Framework and the UN Global Compact.”#’

There is no mention of international organizations or standards in Section 3
(access to remedy).

4.4,

A NAP should address thematic and sector-
specific human rights issues.

The 2016 NAP discusses a number of thematic and sector-specific “planned
actions.” Under Sector 2 (duty to protect), the 2016 NAP continues the U.K.’s
focus on the security and human rights industry from the 2013 NAP.748 |t
commits the government to establish an international mechanism to monitor
compliance of the International Code of Conduct for Private Security Service
Providers (ICoC) and to work closely with the multi-stakeholder members of the
Voluntary Principles on Security and Human Rights Initiative (VPIs) to “promote
greater understanding of the Voluntary Principles and strengthen their

implementation, effectiveness, and membership.”’4°

The theme of investment agreements is also carried over into the 2016 NAP,
where it commits the government to “support the EU commitment to consider
the possible human rights impacts of free trade agreements” and take
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appropriate steps where appropriate to avoid or remedy these impacts.’*°

Additionally, the issue of risks faced by human rights defenders working on
issues related to business and human rights is also addressed in both Section 2
(duty to protect) and Section 4 (access to remedy).”>! Additional thematic and
sector specific issues, such as slavery and human trafficking and cyber security,
are also discussed in the “actions taken” sections of the NAP.

Content of NAPs

The 2016 NAP reaffirms the U.K. government’s commitment to the UNGPs. The
introductory section of the NAP provides updates to the development of UNGP
implementation since the first iteration of the U.K. NAP was published.”? The
2016 NAP retained the same structure as the 2013 NAP in being built around
the three Pillars of the UNGPs.”>3 Additionally, the U.K. government has
“developed partnerships with other countries seeking to implement the
UNGPs,” including Colombia, Malaysia, South Korea, and a number of EU

4.5, The NAP should include a statement of
commitment to the UNGPs.

countries.”>* The government also pledges to continue to “work with EU
partners to implement the UNGPs across member states and internationally.””’>>

Overall, the 2016 NAP fails to provide action points that are specific,

4.6. A NAP should comprise action points that measurable, and time-specific. None of the “government commitments”

are specific, measurable, achievable, provided for in the NAP explicitly specify which government agency or

relevant, and time-specific. department will be tasked with fulfilling the commitment. Similarly, none of the

commitments provide a timeframe within which they must be carried out. More
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positively, none of the “government commitments” appear to be irrelevant to
the issue of promoting and implementing the UNGPs.

The NAP commitments vary in relation to specificity and measurability. For
example, some new commitments are relatively clear in establishing specific
actions to be undertaken and their objectives. For example, under Section 2
(State duty to protect), the government commits to work with the
“International Code of Conduct Association to establish an international
mechanism to monitor compliance with the Code.””*® Similarly, under Section 3
(Corporate responsibility to respect), the government commits to ensuring that
the EU Directive on non-financial reporting is transposed in the UK.””>” In both
of these instances, it is clear what the government is committing to do and the
overall objective of the commitment--making compliance with the commitment
easily measurable.

However, other planned actions are much less detailed, making measurability
more difficult. For example, under Section 3 (corporate responsibility to
respect), the government commits to “facilitating dialogue between business
people, parliamentarians and civil society on the implementation of the
business and human rights agenda.” This section also commits the government
to “continue to work through our embassies and high commissions to support
human rights defenders.” Both of these points are difficult to measure given the
ambiguity of what successful “facilitation” or “support” means in practice.

A more detailed planned action for the “facilitation of dialogue” could have laid
out a number of actions that the government will take to achieve the
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overarching goal of dialogue, such as setting up recurring meetings or a
permanent multi-stakeholder group and detailing how civil society and business
can participate. Similarly, the NAP could have outlined the steps it will take to
supporting human rights defenders, such as, for example, providing dedicating
funding or establishing contact points within embassies for dealing with issues
faced by human rights defenders. Without establishing a clear expectation of
what these actions will look like in practice, it is difficult to track implementation
and progress.

Other future commitments suffer from a different type of lack of specificity —
ambiguity relating to what successful implementation looks like. For example, in
Section 2 (State duty to protect), the government states it will “consider new
project activity on raising awareness and tackling negative impacts of business
activity...by tasking our diplomatic missions in countries where these are
concerns.””8 Similarly, in Section 3 (corporate responsibility to respect), the
government commits to “instruct our diplomatic missions to work with host
governments [etc.]...so we can help inform companies of the human rights risk
they face.” While compliance is easily measured by whether or not the
government instructed embassies to do these things, whether or not the
intended outcome is achieved is much more difficult to assess without giving
more context to the purpose and intent of these commitments.
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Priorities for NAPS

As a result of the failure to conduct an NBA, any prioritization of human rights
abuses was not informed by a in depth analysis of the types of human rights

4.7. A NAP should prioritize for action the most abuses faced by U.K. citizens or committed by U.K. businesses operating abroad.

serious business-related human rights Although the 2016 NAP appears to maintain the 2013 NAP’s focus on a few

abuses. high-risk sectors, such as private security contracting; this focus does not
necessarily reflect an in-depth analysis of U.K. business’ greatest human rights

impacts in the U.K. or abroad.”>?

The U.K. NAP does not adequately address issues related to the most vulnerable
and excluded groups. There are only three “government commitments” that
discuss vulnerable or excluded groups.

For example, Section 2, paragraph 18 (viii) and subpoint iii of Section 4 under

4.8, In line with the HRBA, the NAP should focus “government commitments” both commit the U.K. government to supporting
on the most vulnerable and excluded and promoting the work of human rights defenders working on issues related to
groups. business and human rights.”®0

The 2016 NAP also reiterates a prior commitment in the 2013 NAP in relation to
vulnerable and excluded groups.’®! Section 2, paragraph 18 (vi) states that the
U.K. will consider promoting “new project activity” to raise awareness and deal
with the harmful effects of business, “including on the human rights of groups
like indigenous peoples, women, national or ethnic minorities, religious and
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linguistic minorities, children, persons with disabilities, and migrant workers and
their families, by tasking our diplomatic missions in countries where these are
concerns.”’®? While the government is recommitting itself in this regard, it is
unclear from the content of the 2016 NAP, what steps, if any, where taken in

the interim in relation to this commitment.

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

No NBA was conducted or published. The U.K. government did release a

summary of the NAP update process, including “headline messages” received
from its consultation workshops.”®® The government also invited stakeholders
who wished to make their submissions public to submit them to the Business
and Human Rights Resource Center, which maintained a dedicate webpage to

host these submissions.”®*
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COMMENTS

Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

The 2016 NAP does not clearly identify which government agency or
department will be responsible for implementing the various government
commitments. None of the new commitments specify which sections of
government will be in charge of implementation. Certain government actions
are identified in the “actions taken” sections as having been the lead agency in
implementation of past NAP commitments.

Overall follow-up and monitoring for the NAP appears to be in the hands of the
FCO, as each year the Annual Report on Human Rights and Democracy (created
by the FCO) will include information on the NAP’s progress.’® Monitoring will
also be conducted by the cross-Whitehall Steering Group—representatives of
civil society, government, and business—who will meet periodically.”®®
However, the NAP does not specify who is currently part of the group or more
specifically how often it will meet.

6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

The 2016 NAP lays out a framework for implementation and further
development.’®” According to the NAP, the U.K. government will “continue to
monitor” NAP creation and implementation globally and the development of
best practice, and use this information to “inform future policy
developments.””®8

The 2016 NAP commits the “cross-Whitehall Steering Group,” comprised of

business and civil society representatives, to “meet[] periodically” to monitor
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implementation of the NAP and the government to continue its yearly reporting
on the progress of the NAP in the Annual Report on Human Rights and
Democracy of the Foreign and Commonwealth Office.”®®

However, the 2016 NAP does not make an explicit commitment to a future
iteration, which could be a sign of weakening dedication to the NAP process.
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10. ITALY

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1.  Commitment to the NAP process.

The Italian government expressed its intention to draft a NAP on business and
human rights in 2013.77° In December 2013, the Italian government released
“The Foundations of the Italian Action Plan on the United National Guiding
Principles on Business and Human Rights,” which laid the groundwork for the
adoption of the Italian NAP.””* This document was based on a gap analysis
commissioned by the OECD National Contact Point (established within the
Italian Ministry of Economic Development) and conducted by University of
Sant’Anna in 2013.772 The creation of both of these documents is a positive
indication of the government’s commitment to a comprehensive NAP process.

In the NAP, the government acknowledges that the NAP is an instrument to
“move towards the new needs of interaction between human rights and the
economic dimension” in line with the UN Guiding Principles on Business and
Human Rights (UNGPs).””3 It affirms Italy’s “promotion and respect for human
rights - with particular consideration to the most vulnerable groups” as “primary
vehicles to rebalance the distortions and inefficiencies produced within the
economic and productive contexts that have proved not to be efficient in this

regard.”’’*

In its statement of commitment, the NAP notes that Italy is “committed to
promote and carry out key-actions to provide that, within the domestic
legislative, institutional and operational framework regulating economic
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activities, human rights are conceived as a priority so that the eventual adverse
impact of business on these rights is properly addressed.”’”> It further states
that this commitment “will reflect also in Italy’s external action, by encouraging
and favoring the adoption of adequate measures to foster respect of human
rights in business activities at regional and international level.””7®

While the creation of an inter-departmental group to guide the NAP process (to
be discussed in section 1.2 of this assessment) is another positive indication of
the government’s commitment to the NAP process, the vague monitoring and
implementation commitments and lack of reporting requirements demonstrate
a weakness in the overall commitment to the NAP process. Failure to implement
more specific action points with timelines and reporting requirements will
necessarily impact the plan’s effectiveness.

Italy’s Inter-ministerial Committee for Human Rights (known by Italian acronym,

1.2. Ensure responsibility for the NAP process is o ) , i )
. _ CIDU) at the Ministry of Foreign Affairs and International Cooperation
clearly established and communicated. ] ] .
coordinated the drafting of the NAP.
As noted above, the Ministry of Foreign Affairs and International Cooperation
was the lead agency on the creation of the NAP. An ad hoc working group
composed of representatives of several ministries and institutions, including the
, , Ministry of Economic Development, Ministry of the Infrastructures and
1.3.  Ensure aninclusive approach across all

areas of government.

Transports; Ministry of Justice; Interior Ministry; Ministry of Labour and Social
Policies, Ministry for the Environment, Land and Sea, National Institute of
Statistics, was also established and coordinated by CIDU.””8

In addition, an inter-departmental group, known as the Working Group on
Business and Human Rights (in Italian: GLIDU), is charged with ensuring
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implementation of the NAP, working jointly with a consultative body composed
of all relevant non-institutional stakeholders (business community, trade
unions, NGOs, civil society organizations, human rights defenders, individual

experts and representatives from academia).””®

1.4.  Devise and publish terms of reference and a
timeline for the NAP process.

Neither terms of reference nor a timeline for the NAP process was published.
The government published the “Foundations of the Italian Action Plan on UN
Guiding Principles on Business and Human Rights (UNGPs)” as a foundational
document on which it based the NAP; however, this document did not contain a

clear timeline for the process.”®°

Adequate Resourcing

1.5. Determine an appropriate budget for the
NAP process.

There is no information publicly available on the level of funding provided for
the NAP process.

2. STAKEHOLDER PARTICIPATION

COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder
mapping.

No information on any stakeholder mapping was published.
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The Italian government did not provide a clear plan or timeline for stakeholder
participation in the NAP process. Pre-draft consultations were limited in the
development of the NAP.”8! The Italian inter-departmental working group
invited only the UN Global Compact Network to participate in a few of its

2.2. Develop and publish a clear plan and , 282 ) ) ,
timeline for stakeholder participation. meetings. ItaIy.C|rc9Iated the first full dr.aft NAP to a seléct list of
stakeholders: ActionAid, Amnesty International Italy, Mani Tese, Re:Common
and a few other civil society organizations.”®® The government then released an
updated draft NAP online for public consultation from July 27 to September 10,
2016.784
2.3.  Provide adequate information and capacity- | The Italian government did not provide capacity-building measures in its
building where needed. engagement with stakeholders.
The Italian government did not thoroughly facilitate participation by
disempowered or at-risk stakeholders. While it did publish a draft of the NAP
2.4.  Facilitate participation by disempowered or | online for public consultation,’®%it is unclear if this reached disempowered/at-
at-risk stakeholders. risk stakeholders. There is no evidence to suggest that specific efforts were
made to seek testimony from rights holders or facilitate opportunities for
affected individuals to participate in consultations.
According to the Italian government, during the NAP drafting process, “ad hoc
, o , working groups [were] created to involve in this exercise also non-institutional
2.5.  Consider establishing a stakeholder steering

group or advisory committee.

actors and the business world working in Italy and abroad promoting the full
awareness and implementation of the UNGPs.” 7

In addition, the NAP announces the creation of the Working Group on Business
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and Human Rights (GLIDU, in Italian), an inter-departmental steering committee
coordinated by CIDU. The GLIDU will “work jointly with a consultative body
composed of all relevant non-institutional stakeholders (business community,
trade unions, NGOs, civil society organizations, human rights defenders,
individual experts and representatives from academia)” in supervising the
implementation of the NAP.”” The GLIDU was supposed to be established in
March 2017; however, no public information about this occurrence has been
released’®®.

3. NATIONAL BASELINE ASSESSMENT (NBA)

The NBA as the Foundation for the NAP

COMMENTS

3.1

Undertake a NBA as the first step in the NAP
process.

In early 2013, the OECD National Contact Point at the Italian Ministry of
Economic Development commissioned academics from the University of
Sant’Anna to conduct an NBA.”®° They launched the report “Business and
Human Rights: The Italian case” (in Italian only) in November 2013.7°9 The
report examined the “adequacy of the Italian regulatory and institutional
framework in comparison to the Guiding Principles,” identified strengths and
weaknesses, and elaborated specific recommendations on how to ensure
stronger conformity with the UNGPs.”! It also sought to provide “clear
guidance to those companies willing to meet the new international standards
within the existing normative framework.”’?> The analysis is based mainly on
“desk-based research and a limited number of interviews, mainly with State
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3. NATIONAL BASELINE ASSESSMENT (NBA) COMMENTS

administration and national civil society, without any systematic outreach to
potential victims.” 793

In addition, in December 2013, the Italian government released “The
Foundations of the Italian Action Plan on the United National Guiding Principles
on Business and Human Rights” (The Foundations paper) based primarily on the
gap analysis.”®* The Foundations paper focuses exclusively on the first and third
Pillars of the UNGPs, i.e., the state’s duty to protect and access to remedy

issues.’?®

, The gap analysis was carried out under the supervision of Professor Andrea de
3.2.  Allocate the task of developing the NBA to

, Guttry, by a group of researchers at the University of Sant'Anna, comprising
an appropriate body.

Claudia Cinelli, Damiano de Felice, and Chiara Macchi.”?®

The gap analysis was based in part on “direct examination of policies and legal
instruments, analysis of specific government grants, the study of comments and
, _ annotations in specialist publications and conducting interviews with experts in
3.3.  Fully involve stakeholders in the , o o R
the various disciplines addressed [translated from original Italian].”’?/ The
development of the NBA. ) ) ) o
extent to which stakeholders were involved in the analysis is unknown;
according to some “consultations were limited to a few domestic

stakeholders.”79®

3.4. Publish and disseminate the NBA. 299

The gap analysis was published online on November 4, 2013, in Italian only.
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Scope of NAPs

The Italian NAP is organized almost exclusively around Pillars | and IIl of the
UNGPs, and goes through their respective UNGPs principle by principle. The
NAP begins with an introduction of the UNGPs and a brief description of the
three Pillars. The substantive content of the NAP is divided into narrative lists of
government commitments under UNGPs 1-2 and 28-31, and into 59 more
specific “Planned Measures,” which are organized under UNGPs 3-10 and 25-27.

Despite the less comprehensive focus on Pillar Il, the NAP does state with
regard to the “Responsibility to Respect,” that “enterprises have to conduct
4.1. A NAP should address the full scope of the | Processes aimed at preventing the risk of causing (or contributing to) adverse
UNGPs. human rights impact and at adopting specific measures able to mitigate
eventual harmful consequences.”8® The NAP then elaborates on specific
expectations for companies such as creating and implementing due diligence
processes and providing grievance mechanisms for victims of abuse.8%!

In general, the Italian NAP is a summary of ongoing processes and existing
objectives, framed by often vague commitments — many of which will be
difficult to monitor in the absence of a timeline and clearly allocated
responsibilities.

In terms of substantive content, the following four sub-criteria provide insight
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into the NAP’s coverage of the full scope of the UNGPs without conducting an
extensive analysis of the NAP’s fulfillment of each UNGP. These four sub-criteria
are: (1) positive or negative incentives for business to conduct due diligence, (2)
disclosure of due diligence activities, (3) measures which require due diligence
as the basis for compliance with a legal rule, and (4) a regulatory mix (i.e. a
combination of voluntary and mandatory measures that the State uses to
encourage business to respect human rights).8%2 These sub-criteria are not an
exhaustive list, but have been supported by other researchers and advocacy
groups as indicative of a NAP’s adequacy in terms of substantive content.

(1) Positive and Negative Incentives for Due Diligence

One of the Italian government’s six priorities for the NAP is “promoting human
rights due diligence processes, aimed at identify [sic], prevent and mitigate the
potential risks with particular focus on SMEs.”8% |n consideration of this focus,
the NAP establishes a number of commitments to promote due diligence, both
generally and at the company level.

Generally, the NAP commits the government to promoting the concept of due
diligence and its general development as an international standard. For
example, under UNGP 3(c, d) the government commits to “participate to [sic]
initiatives in the context of the OECD, EU and other international fora on
sustainable supply chains, human rights and due diligence.”#% Similarly, under
UNGPs 9-10, the government will “promote further and wider recourse to due
diligence processes and foster exchanges of experiences with partner countries

at EU and global level, and with international organizations such as the OECD,
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ILO, IOM, and UNICEF."”8%

Other planned measures aim to promote the use of due diligence at the
company level. For example, under UNGP 3(c, d), one planned measure is to
“promote [a] common understanding of due diligence among companies and
strongly encourage companies to engage in human rights policy and due
diligence processes involving the entire supply chain.”#% Similarly, under UNGP
7, the NAP commits the government to “further promote the knowledge of the
OECD due diligence guidance” and to encourage and support SMEs in following
this guidance.® However, it is unclear how the government will promote due
diligence, and in what ways, if any, it will seek to provide positive or negative
incentives.

Another future commitment that could be seen to incentivize the use of due
diligence is a planned measure under UNGPs 9 & 10, which states that the
government will “advocate for a system of ‘human rights credits’ in
international trade through the proposal of introduction of a ‘special duty’ for
goods imported from countries and/or produced by enterprises not complying
with human rights fundamental standards.”8% By imposing a special duty on
enterprises not complying with fundamental human rights, businesses will be
incentivized to ensure compliance with human rights standards through
conducting due diligence in order to avoid this monetary penalty.

The NAP also lists current government policies that could establish certain
incentives for due diligence processes. For example, Italy’s ‘legality rating’
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provides legally compliant companies with good governance initiatives a
certification of compliance, which entitles them to access public funding and
easier bank credit access.®% As another example, under the Italian
government’s recent initiatives to comply with UNGP 3(a), the NAP lists a 2014
Decree that established “Rete del Lavoro Agricolo di Qualita,” a network aimed
at countering irregular work in agriculture.®1° Under this decree, companies
compliant with specific requirements under labor, social security, and fiscal law
may apply to join the network, and this is rewarded with special incentives (such
as being included in a ‘white list” which lets government enforcement agencies
prioritize their controls over companies who are not on the list).8!

Ideally, however, the NAP missed an opportunity to establish more specific ways
in which positive and negative incentives for due diligence can be provided for.

(2) Disclosure of Due Diligence Activities

The NAP does not explicitly require or mandate disclosure of due diligence
activities, but does commit to broadly promoting disclosure and reporting
mechanisms. For example, under UNGP 3(a), the government commits to
“promote effective implementation of EU Directive 2014/95 on disclosure of
non-financial and diversity information by large enterprises and groups.”8'?
Similarly, under UNGP 3(c, d), the government commits to promoting
“environmental accounting in sustainability reporting and encouraging the
adoption of disclosure processes for the assessment and communication of the

environmental and carbon footprint of business.”813
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The NAP also does not refer to any existing regulatory regimes that may
mandate such disclosures, but refers to the need for them. For example, under
the government’s expectations for business, the NAP states that “it is important
to add the need of disclosure of non-financial information...and the existence of
remarkable standards such as the UNGP Reporting Framework.”814

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There are few planned measures within the NAP that could require due
diligence as part of compliance with a legal rule. Under UNGP 3(b), the
government commits to “conduct a comprehensive review of the existing
commercial and civil law to assess and evaluate legislative reform introducing
provisions such as the ‘duty of care’ or due diligence for companies.”8%
Depending on the outcome of this review, the Italian government might decide
it necessary to require mandatory due diligence. Additionally, under UNGPs 4-6,
the Italian government commits to elaborating “within the CIDU the concept of
a ‘human rights clause’ to be included as a requirement for competing
enterprises in all public model tenders and agreements with business
enterprises for the purchase of goods and provision of services.”8® However,
the planned measure does not detail what the human rights clause would
specify and if it would require due diligence.

The NAP does mention existing legal rules and policies that would likely require
due diligence. For example, Legislative Decree No. 231 of 2001 provides a form
of liability (administrative in nature, but ascertained by a penal judge/according
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to criminal law procedures) for entities committing specific offences (ranging
from financial crimes like corruption and fraud to trafficking and to even serious
environmental crimes).2'” To avoid liability, entities must adopt sound models
and a mechanism for monitoring/supervising compliance with that model,
making the law both preventive and punitive.8'®

(4) Regulatory Mix

The regulatory mix of the commitments outlined in the NAP includes many
positive planned measures which either promote due diligence and disclosure
of due diligence, or could require due diligence as part of compliance with a
legal rule. However, the regulatory mix is not fully satisfactory, because it
neither describes how the government will provide incentives for due diligence,
nor does it go as far to commit to requiring mandatory due diligence —although
it does lay the groundwork for possibly doing so in the future.

4.2.

A NAP should address the full scope of the
State’s jurisdiction.

The Italian NAP is focused on promoting corporate responsibility and protecting
human rights both domestically and abroad. Therefore, the NAP generally
addresses the full scope of the State’s jurisdiction, keeping a broad focus on
both companies (ltalian or foreign) acting within the country, and Italian
companies acting in other jurisdictions.

The NAP has a number of domestically-focused planned measures, specifically
in relation to three of its six key priorities: tackling caporalato (illegal hiring);
tackling discrimination and inequality and promoting equal opportunities; and
promoting environmental protection and sustainability.8°
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The NAP also includes several internationally-focused planned measures such as
elaborating “within the CIDU the concept of a ‘human rights clause’ to be
included as a requirement for competing enterprises...with particular focus on i)
enterprises operating abroad; ii) enterprises availing themselves of foreign
suppliers; [and] iii) foreign enterprises.”®?° Other proposed measures include
“providing guidance to Italian enterprises abroad through the diplomatic and
consular network for the dissemination of UNGPs and the SDGs” and
“disseminating respect of the UNGPs to enterprises investing abroad through an
information toolkit for the diplomatic and consular network” 82!

Furthermore, judicial reform/remedy priorities also focus on both domestic and
international corporate actors. For example, the NAP proposes that Italian
legislators focus on “measures to strengthen special courts for enterprises by
extending their competence to consumer protection-related claims, misleading
advertising and unfair competition” and the “introduction of criminal provisions
against economic crimes, also committed abroad.”#?2 The NAP also focuses on
analyzing and removing barriers to accessing remedy for victims of human rights

abuses “especially with regard to extraterritorial violations.”8%3

4.3.

A NAP should address international and
regional organizations and standards.

The Italian NAP extensively discusses international and regional organizations
and standards and how the State and businesses should use those organizations
and standards to push for greater respect for human rights in general, and
further implementation of the UNGPs.

The NAP explicitly mentions international organizations and standards in several

measures. For example, in relation to Guiding Principles 3(c, d), the NAP
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provides eight planned measures specifically in relation to the OECD Guidelines
for Multinational Enterprises.®2* It also discusses the OECD National Contact
Point system.8%

Multiple other planned measures discuss promoting activities of the United

Nations Global Compact,?? ratifying/integrating ILO norms and protocols,®?’

828

disseminating/promoting the Sustainable Development Goals,%%® and promoting

829

awareness of the UNICEF ‘Business Lab’ initiative,®~” among other references to

international organizations and standards.

4.4, A NAP should address thematic and sector-
specific human rights issues.

The NAP does address thematic and sector-specific human rights issues in its
planned future measures. It touches on issues such as trade, conflict areas,
corruption, security concerns, responsible investment, and public procurement.
It specifically prioritizes tackling illegal forms of labor and labor exploitation in
the agricultural, construction, manufacturing, and services sectors.®0 There is
also a heavy focus on the environment and measures that promote
sustainability, specifically Agenda 2030 and the Sustainable Development

Goals.831

Content of NAPs

4.5.  The NAP should include a statement of
commitment to the UNGPs.

The NAP states that Italy has “undertaken the drafting of a National Action Plan

on business and human rights to ensure the integration and implementation of

7832

the UNGPs within national policy and strategy. It also includes as the first

section, a “statement of commitment,” where it outlines the ltalian
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governments commitments in relation to ensuring the “respect of human rights

within economic activities.”?33

In addition, the NAP is designed around the three pillars of the UNGPs and
mentions the UNGPs specifically throughout the NAP. It lists its current activities
and future commitments under the framework of each guiding principle under
Pillars | and 111.33* However, as discussed in section 4.1, rather than addressing
specific planned measures under Pillar Il, the NAP only discusses Pillar [l more
broadly in terms of expectations, rather than action points.8*

4.6.

A NAP should comprise action points that
are specific, measurable, achievable,
relevant, and time-specific.

All of the specific planned measures developed in the NAP appear to be relevant
to the goal of promoting business respect for human rights and protecting
against and remedying business-related human rights abuse.

None of the planned measures contained in the NAP have specific timelines for
implementation. The only mention of a timeline in the entire NAP is in the mid-
term review to be conducted by GLIDU in 2018, during which time the group
will assess the results achieved and identify the gaps in the actions undertaken
to ensure the effective protection and advancement of human rights with

regard to economic activities.83°

The majority of the planned measures in the NAP also do not specify which
government agency or department is tasked with implementing and following-
up on future actions (for more information, see section 6.1 of this assessment).

While the majority of planned actions falls short in setting timelines or
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specifying implementing agencies, some planned actions are relatively strong in
relation to outlining the actions the government is committing to undertaken
and how these actions will be fulfilled or can be achieved. For example, under
the planned measures for UNGP 3(a), the NAP commits the government not just
to “promote the realization of interventions on immigrants’ rights protect,” it
specifies it will do so in line with an already existing project which has already
shown positive results.®” Similarly, under UNGP 3(c, d), the NAP does not only
commit the government to provide “guidance to Italian enterprises abroad
through the diplomatic and consular network for the dissemination of the
UNGPs and the SDGs,” but it states that this will be carried out by the Ministry
of Foreign Affairs and International Cooperation through the development of a
strategy which will include actions such as “advocacy, watchdog activities and
match making among enterprises.”®3® Additionally, under UNGPs 4-6, the
government pledges to “[s]trengthen the implementation of socially responsible
public procurement rules by adopting a comprehensive framework of reference
for bidders” to be coordinated by the Italian Anti-Corruption Authority
(A.N.AC).8¥ It then goes on to clarify that this “comprehensive framework for
reference” will cover topics such as “anticorruption, non-financial disclosure,
supply chain, environment, labour, equal opportunities and non-

discrimination.”840

There are, however, a number of planned measures that could benefit from
more specificity. Some action points, similar to the ones discussed above, which

n o u ”n

commit the government to “strengthening”, “reinforcing”, “supporting”, and

“promoting” various standards or programs, are still too broad for the exact
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nature, extent, and process of the government’s commitment to be clear. For
example, under UNGP 3(c, d), the government commits to “promote [a]
common understanding of due diligence among companies...;” “promote the
international framework agreements developed by the International Trade
Unions;” and “promote and encourage leading multi-stakeholder initiatives
involving both big companies and SMEs for exchange and common action on
BHR,” however, it is very vague as to how it will go about doing any of these
commitments. Another example of this problem is in relation to the planned
measures of UNGPs 9-10, which commit the government to “support initiatives
in all relevant fora aiming at developing instruments to enhance fair
competition for the safeguard and promotion of human rights.”®*! Here, it is
unclear what will qualify a forum as “relevant” and how the government will go

about “supporting” these initiatives.

The NAP avoids introducing new legislation, only leaving the door open for
further consideration, and it is framed by vague commitments - which will be
difficult to monitor in the absence of a timeline and clearly allocated
responsibilities. However, these commitments do include some positive
elements. For example, under UNGPs 1 and 3(b), the government promises to
look into enhancing enforcement of laws requiring corporate respect of human
rights, and to conduct a review of the current domestic legal framework.®*? The
review will assess if legislative reforms could introduce provisions on duty of
care or due diligence for companies.®* Similarly, in relation to UNGP 25-26, the
NAP commits the government to “evaluate the introduction of relevant
additional legislative measures to strengthen access to effective remedy both in
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civil, criminal, and administrative law” following the review of legal mechanisms

and gaps in access to remedy.?44

Priorities for NAPS
The NAP focuses on six priorities based on the gaps identified in the NBA.34°
These priorities are:
1. “Promoting human rights due diligence processes, aimed at identifying,
preventing and mitigating the potential risks, with particular focus on SMEs;
2. Tackling caporalato (illegal hiring) (especially in the
4.7.  ANAP should prioritize for action the most agricultural/construction sector) and other forms of exploitation, forced
serious business-related human rights labor, child labor, slavery and irregular work, with particular focus on
abuses. migrants and victims of trafficking;

3. Promoting fundamental labor rights in the internationalization process of
enterprises with particular regard to the global productive processes;

4. Strengthening the role of Italy in a human rights-based international
development cooperation [sic];

5. Tackling discrimination and inequality and promoting equal opportunities;
7846

6. Promoting environmental protection and sustainability.
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In line with the HRBA, the NAP should focus
on the most vulnerable and excluded
groups.

COMMENTS

The NAP discusses and includes follow-up actions that specifically relate to
vulnerable and excluded groups. In its Statement of Commitment, the Italian
government pledges to “[c]ontinue to protect, promote universal respect for,
and observance of, all human rights, fundamental freedoms and non-
discrimination principles, with special attention to the rights of most vulnerable
groups, such as women, children, disabled, LGBTI people, migrants and asylum

seekers, and persons belonging to ethnic and religious minorities.”84’

The NAP discusses and addresses vulnerable and excluded groups within
multiple action points. For example, under UNGP 3(a), the Italian government
commits to strengthening “respect of fundamental rights of people with
disabilities with regard to access to medical treatment and their quality...”8%®

Under UNGP 3(c, d), ltaly commits to “[e]ncourage companies in the
dissemination of anti-discrimination culture” through several measures
including “promoting bodies...that will have the aim of promoting the inclusion
of workers with disabilities within the workplace;” “increasing the awareness
within the workplace on the serious issue of sexual abuse and domestic
violence;” and “providing incentives for corporate training on inclusion, diversity
management, gender balance and gender mainstreaming with specific focus on

women empowerment and LGBTI rights.”84

In addition, under UNGP 7, one of Italy’s planned measures is to “[r]einforce the

action of the Italian Development Cooperation towards gender equality also by

supporting women economic empowerment in post conflict countries...”#0°
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While the NAP explicitly references these groups, it is unclear whether they
participated in consultations in the drafting process.

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

Numerous documents that fed into or explained the NAP process were made
publicly available. The NBA was published online in Italian, and the Foundations
paper in English.8>! The draft NAP was published in July 2016, and public
comment was accepted until September 10, 2016.2°? In addition, other
documents were made available to explain the NAP process, including the Fact
Sheet which accompanied the launch of the NBA, and the Italian government’s
response to the UN Working Group on Business and Human Rights “surveys on
implementation of the Guiding Principles.”#>3
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Holding Duty-Bearers Accountable for Implementation

The majority of the planned measures of the NAP do not explicitly identify the
responsible government agency involved. There are a few planned measures,
specifically in relation to the Guiding Principles 4-6 and 7, which do specify that

. . . . . 854
6.1.  NAPs should identify who is responsible for the CIDU will jointly help to develop and implement these commitments.

implementation of individual action points The provision on follow-up to the NAP, to be discussed in detail in section 6.2, is

assigned to the members of the GLIDU, which will be composed of all the
administrations represented within the CIDU. The GLIDU will also “work closely

and overall follow-up.

with a consultative body composed of all relevant non-institutional

stakeholders.”>

The NAP lays out a framework for monitoring and reporting in Section V
“Monitoring, Update and Dissemination of the Plan.”8>

To ensure the implementation of the NAP, the NAP establishes the GLIDU,

6.2.  NAPs should lay out a framework for which will “have the task of supervising the progressive implementation of the
monitoring of and reporting on NAP, coordinating the monitoring activities and proposing modifications and/or
implementation. revisions of the measures foreseen in the Plan on the base of either the

necessity to fine tuning with future governmental policies or with new
necessities and thematic priorities that will emerge in the meetings and multi-
stakeholder initiatives related to the implementation of the Plan itself.”%>’

The NAP also commits the GLIDU to conduct a mid-term review in 2018 “to
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assess the results achieved and identify the gaps in the actions undertaken to
ensure the effective protection and advancement of human rights with regard
to economic activities.”8°® The NAP gives further context to the 2018 review by
stating that it will be “carried out with special focus on the priorities set in the
present Plan with the aim of addressing future challenges.”8>°

However, the NAP does not lay any framework for reporting on implementation
of any measures, or contain a commitment to update the document or draft a
revised NAP on business and human rights in the future. The NAP simply states
that a mid-term review will be conducted in 2018 and that the NAP is valid
through 2021.
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11. SWITZERLAND

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

In 2012, Switzerland’s parliamentary body, the National Council, adopted
postulate 12.3503, “A Ruggie Strategy for Switzerland,” which mandated that
the Federal Council develop a National Action Plan (NAP) for the
implementation of the United Nations Guiding Principles on Business and
Human Rights (UNGPs).8%0 Following years of development, in December 2016,
the Swiss government published its “Report on the Swiss strategy for the
implementation of the UN Guiding Principles on Business and Human Rights”
(Swiss NAP).

In the NAP, the Swiss government highlights its commitment to protecting

1.1.  Commitment to the NAP process. human rights and implementing the UNGPs.8% The government acknowledges
that the implementation of the UNGPs in general, and “its State duties to
protect and provide access to remedy” in particular, are an ongoing process
that must remain adaptable to new challenges. 82

The government’s efforts to consult with external stakeholders in business, civil
society, and academia also show commitment to the NAP process. The Swiss
government partnered with Swisspeace, a Swiss non-governmental
organization, to conduct stakeholder consultations. Participating stakeholders
had the opportunity to give feedback on two drafts of the NAP, and to attend
informational meetings on the NAP’s development.
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Similarly, the Swiss government’s plan to monitor and implement the NAP is
further evidence of its commitment to the NAP process. The NAP outlines the
government’s plan to review and update the NAP once every legislative
period.®®3 The implementation of the first Swiss NAP is to be completed by
2020. The next NAP review will take place in 2019.864

The Federal Council coordinated the creation of the NAP by the Federal
Department of Foreign Affairs and the Federal Department of Economic Affairs,

1.2.  Ensure responsibility for the NAP process is ) 865 o ]
) ] Education and Research.®®> The Federal Council is a seven-member executive
clearly established and communicated. ) ) ] )
council, which serves as the collective executive head of
government and State of Switzerland.
The government did not create an inter-ministerial working group to ensure an
_ , inclusive approach across all areas of government. However, drafts of the NAP
1.3. Ensure an inclusive approach across all , o ) .
were circulated within all federal departments for consultation. Additionally, the
areas of government. , , ,
final draft of the NAP was coordinated and approved by the Federal Council, the
highest level of government.
Neither terms of reference nor a detailed timeline for the NAP process was
1.4.  Devise and publish terms of reference and a

timeline for the NAP process.

published. Postulate 12.3503 specified a two-year timeline for the development
of the Swiss NAP; however, this timeline was not met due to a lack of human
resources in the State Secretariat of Economic Affairs.°¢
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Adequate Resourcing

1.5. Determine an appropriate budget for the
NAP process.

There is no information publicly available on the level of funding provided for
the NAP process.

2. STAKEHOLDER PARTICIPATION

COMMENTS

Effective Participation by All Relevant Stakeholders

2.1.  Conduct and publish a stakeholder
mapping.

There is no information publicly available as to whether the Swiss government
conducted a stakeholder mapping.

Prior to drafting the NAP content, in 2014, the government commissioned
Swisspeace, a Swiss non-governmental organization, to conduct a stakeholder
consultation. The summary report of this consultation period was made publicly
available and used as one of the basis documents for drafting the NAP.8¢7

In addition, throughout the NAP process, external stakeholder groups “had the
opportunity to provide feedback on two drafts” of the NAP and to participate in
multi-party dialogues.®®® According to some stakeholders that participated in
the process, they were not given sufficient notice of upcoming consultation
periods, nor were these periods sufficient in length to allow for meaningful
contributions.®®® Some stakeholders also noted that they were not notified as to
how their input would be used, nor were they given any feedback following
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their initial round of comments.87°

In 2015, another informational meeting was held to update consulted
stakeholders on the progress of the NAP; however, following this meeting,
external stakeholders were not invited to participate further in the NAP process

and were no longer given periodic updates.?’!

2.2.  Develop and publish a clear plan and It does not appear that the Swiss government developed or published a clear
timeline for stakeholder participation. plan and timeline for stakeholder participation.
2.3.  Provide adequate information and capacity- | |t is unclear what, if any, information or capacity building was provided to
building where needed. consulted stakeholders.
It is unclear what groups were involved in stakeholder consultations; though
2.4.  Facilitate participation by disempowered or | there is no indication that participation by disempowered or at-risk
at-risk stakeholders. stakeholders was facilitated. The NAP merely notes that “[s]takeholder groups
outside the government were consulted on multiple occasions.”8”?
The Swiss government did not establish a stakeholder steering group or
advisory committee for the development of the NAP. However, the NAP
commits to the creation of, a multi-stakeholder Monitoring Group prior to the
2.5.  Consider establishing a stakeholder steering | first update of Switzerland’s NAP in 2020.873 This group will be comprised of

group or advisory committee.

representatives of the Federal Administration, business, civil society, and
academia.?’* The Monitoring Group will periodically discuss the implementation
of the NAP with the Federal Administration and will be invited to comment on
NAP status reports published by the Swiss government.8”>
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3. NATIONAL BASELINE ASSESSMENT (NBA)

The NBA as the Foundation for the NAP

COMMENTS

The Swiss government did not conduct a national baseline assessment (NBA), a
full analysis of the gaps in existing laws and policies in the State which seek to
implement the UNGPs. The Federal Council chose to review existing
government measures and instruments instead of seeking to identify the gaps in
these measures against the full scope of the UNGPs.27¢ The Council made this
decision without informing stakeholders who were involved in pre-drafting
consultations.8”” The Federal Council has previously stated that it intended “to
carry out an analysis of potential gaps and necessary measures, but it did not

3.1.  Undertake a NBA as the first step in the NAP
orocess state the results of its consultations, “nor did it carry out an analysis of the
required measures.”8’®
The NAP states that it “will be updated and revised once per four-year
legislative period, based on an external analysis of the Swiss context for
business and human rights, and any gaps identified in Switzerland’s
implementation of the UNGPs.”87° While unclear, this statement could
represent the Swiss government’s commitment to conduct an NBA in the
future.
3.2.  Allocate the task of developing the NBA to ,
, Not applicable.
an appropriate body.
3.3.  Fully involve stakeholders in the

development of the NBA.

Not applicable.
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3. NATIONAL BASELINE ASSESSMENT (NBA)

COMMENTS

3.4. Publish and disseminate the NBA.

Not applicable.

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

Scope of NAPs

4.1. A NAP should address the full scope of the
UNGPs.

The Swiss NAP is organized exclusively around the federal government’s
obligations under Pillars | and Il of the UNGPs, and goes through these
respective UNGPs principle by principle. The NAP begins with an introduction of
the UNGPs and a brief description of the three Pillars. More specific
government commitments are organized into 50 “policy instruments (PI).”

In relation to Pillar Il, the NAP discusses the Swiss government’s expectations of
business enterprises more broadly under “The position and expectations of the
Federal Council” section.®8 This may be in part because Switzerland has a
separate commitment to Corporate Social Responsibility (CSR), which addresses
a broad spectrum of issues, such as: working conditions, human rights, the
environment, and corruption prevention; though this document does not
include an impact study of current CSR measures of Swiss corporations. The
NAP highlights that the CSR position paper and the NAP are complementary and

of “equal status” for the purposes of fulfilling the mandate of postulate
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12.3503.

The overall content of the Swiss NAP essentially provides a summary of ongoing
processes and existing support for promoting corporate respect for human
rights, framed by often vague future commitments—many of which will be
difficult to monitor in the absence of a timeline and clearly allocated
responsibilities.

In terms of substantive content, the following four sub-criteria provide insight
into the NAP’s coverage of the full scope of the UNGPs without conducting an
extensive analysis of the NAP’s fulfillment of each UNGP. These four sub-criteria
are: (1) positive or negative incentives for business to conduct due diligence, (2)
disclosure of due diligence activities, (3) measures which require due diligence
as the basis for compliance with a legal rule, and (4) a regulatory mix (i.e. a
combination of voluntary and mandatory measures that the State uses to
encourage business to respect human rights).8?! These sub-criteria are not an
exhaustive list, but have been supported by other researchers and advocacy
groups as indicative of a NAP’s adequacy in terms of substantive content.

(1) Positive and Negative Incentives for Due Diligence

Generally, the NAP commits the government to continuing to promote the
concept of due diligence and its development as an international standard for
increasing transparency in business practices. For example, the NAP highlights
Switzerland’s support of human rights guidelines that include human rights due
diligence guidance for sectors such as, commodities trading, finance, and food

and agriculture.®? The Swiss government has been, and continues to be, active

250



. SWITZERLAND

4. SCOPE, CONTENT, AND PRIORITIES COMMENTS

in the development of many of these guidelines.

The NAP provides numerous examples where the Swiss government can be
seen to incentivize businesses to conduct due diligence. For example, the
government incentivizes due diligence by providing financial support for the
implementation of the OECD Due Diligence Guidance for responsible Supply
Chains of Minerals from Conflict-Affected and High Risk Areas.?8 The Swiss
government also incentivizes companies to undertake due diligence by
requiring that private security providers hired by the government to work in
complex environments be members of the International Code of Conduct for
Private Security Providers Association (ICoCA).8%* Because the ICOCA requires
that its members conduct human rights due diligence; businesses who desire
government contracts will comply with these provisions. Similarly, in order for a
company operating in elevated risk to receive Swiss Export Risk Insurance
(SERV), the government requires that applicants conduct human rights due
diligence. Again, companies that desire this government coverage will be

incentivized to conduct due diligence.’®

The NAP also commits the Swiss government to establishing an award for the
“Swiss Business and Human Rights Champion of the Year.” The Federal
Department of Foreign Affairs and the Federal Department of Economic Affairs,
Education and Research will work with civil society stakeholders and academics
to award this honor on business enterprises that “make and outstanding
contribution to the field of business and human rights.”#® This award may be
seen to incentivize businesses to undertake company actions that fulfill their

responsibility to respect human rights where their work may impact human
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rights.

(2) Disclosure of Due Diligence Activities

The NAP explicitly states that the Swiss government supports due diligence on a
voluntary basis.®8” Although the Swiss government supports and is monitoring a
number of reporting guidelines and requirements from international

organizations and multi-stakeholder initiatives, it does not require disclosure of

due diligence activities by private, State-owned, or State-associated businesses.
888

In 2013, the Swiss government passed the Federal Act on Private Security
Services provided Abroad.®® This Act requires that Swiss security providers be
members of the ICoCA. The ICoCA requires that its members conduct due
diligence and signatory companies are expected to establish appropriate

auditing and monitoring of their compliance, including through reporting.8%

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

The Swiss government currently does not require Swiss businesses to conduct
due diligence. The NAP highlights the tumultuous debate for mandatory due
diligence disclosures in Switzerland. In March 2015, the National Council
accepted in a first vote, then rejected in a second vote a motion from a
parliamentary commission “to introduce a binding obligation for business
enterprises to conduct human rights due diligence.”®! However, the Swiss
government does not favor mandatory due diligence until there is greater
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international support for this regulation, as it fears that such regulation would

disadvantage Switzerland as a business location.#?

Yet, in April 2015, an alliance of over sixty civil society organizations launched
the Responsible Business Initiative, which submitted a constitutional text to the
government to codify a general human rights due diligence obligation. The
popular initiative will be submitted to a vote of all Swiss citizens in the near
future.

As discussed in section 4(2), the Swiss government indirectly requires due
diligence in relation to private security providers through the Federal Act on

Private Security Services.?%

(4) Regulatory Mix

The regulatory mix of the Swiss NAP is not satisfactory because the government
does not require due diligence as the basis for compliance with a legal rule. The
substance of the NAP is largely focused on incentivizing voluntary due diligence,
and slightly less on increasingly transparency of due diligence activities. The
Swiss government does not currently support the idea of legally binding human
rights due diligence.

4.2.

A NAP should address the full scope of the
State’s jurisdiction.

The Swiss NAP does not adequately address the full scope of the State’s
jurisdiction. Most of the measures discussed in the Swiss NAP focus specifically
on business activity abroad, and do not reference domestic corporate
activity.8%* The government decided that the NAP would focus primarily on
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business activities abroad after consultation with external stakeholders revealed
that their greatest challenges lie in their operations abroad.8%

In the section on government expectations, the NAP does mention that
“business enterprises based and/or operating in Switzerland should abide by
international standards such as the UNGPs, the OECD Guidelines for
Multinational Enterprises, and the relevant sector and issue-specific
guidelines.”®® However, the jurisdictional scope of the NAP falls short because
it does not address human rights impacts caused by business in Switzerland, it
only focuses on the impacts of Swiss companies abroad.

In relation to access to remedy, the Swiss NAP notes that “the political, legal,
and practical obstacles to the extraterritorial pursuit of policy and application
and enforcement of law” have led the government to focus on domestic legal
and policy measures, “the reach of which extends to partner States and the
activities of business enterprises abroad.”®%” The NAP refers to the Council of
States Foreign Policy Committee’s postulate 14.3663 on “Access to Remedy”
(August 2014) which demanded a report analyzing judicial and non-judicial
measures on access to remedies in different countries “to permit persons
whose human rights have been violated by a company in a host state to seek
remediation in that company’s home State.”®%® This study, which has not been
published, was to be completed “by the end of 2016.”8%° Once available, the
NAP commits the Federal Council to “examine the implementation of possible
measures in the Swiss context, with a view to the revision of the National Action
Plan.”900
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The Swiss NAP extensively discusses international and regional organizations
and standards and how the State and businesses should use those organizations
and standards to push for greater respect for human rights in general, and
further implementation of the UNGPs in specific. For example, in relation to
Guiding Principle 3(c, d), the NAP provides a number of policy instruments that
relate to multi-stakeholder initiatives and international organizations, such as
4.3. ANAPshould address international and the International Code of Code of Conduct for Private Security Providers
regional organizations and standards. Association (ICOCA) and the OECD.

Multiple other policy instruments discuss promoting activities of the UN
Working Group on Business and Human Rights, such as incorporating business
and human rights issues into Switzerland’s UN Human Rights Council Universal
Periodic Review report, and supporting and engaging further with the
International Labor Organization (ILO).

The NAP addresses thematic and sector-specific human rights issues in its polic
4.4. A NAP should address thematic and sector- P 8 POty

o ) i instruments.®®! It touches on issues such as conflict areas and security concerns,
specific human rights issues.

responsible investment, sustainability, and children’s rights.%?

Content of NAPs
4.5.  The NAP should include a statement of The Swiss NAP clearly demonstrates the Swiss government’s commitment to the
commitment to the UNGPs. UNGPs. The NAP begins by explaining that the UNGPs reflect a “paradigm shift
by clarifying the complementary roles of States and business enterprises with
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respect to the protection of and respect for human rights in the context of

business activities.”?%3 Additionally, the NAP highlights Switzerland’s

involvement in and funding of the drafting of the UNGPs.%%

4.6. A NAP should comprise action points that
are specific, measurable, achievable,
relevant, and time-specific.

The Swiss NAP defines a total of fifty policy instruments (PI) to be implemented
and explicitly notes which federal agencies are responsible for implementing
each instrument in an appendix to the NAP.

All of the specific policy instruments developed in the NAP appear to be
relevant to the goal of promoting business respect for human rights and
protecting against and remedying business-related human rights abuse.
However, none of the policy instruments contained in the NAP have specific
timelines for implementation, nor do they have any precise indicators to
evaluate progress in implementation and follow-up.

On the whole, the NAP fails to outline new commitments that the Swiss
government is taking on as a result of the NAP process; this is to say that the
NAP does not include any commitments that arise solely from the NAP drafting
process. New commitments made in the NAP relate to existing CSR initiatives or
stem from postulates already passed by the National Council.

Several of the policy instruments included in the NAP are merely statements of
support for human rights bodies the Swiss government already collaborates
with or supports. For example, Pl 11 reaffirms the Swiss government’s
commitments to support the ICoCA, the Voluntary Principles on Security and

Human Rights (VPs), and the United Nations Special Rapporteur on Trafficking in
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Persons.’® These statements are not measurable or time specific, and do not
include new affirmative commitments for the Swiss government to act.

Additionally, many of the NAP’s policy instruments are vague and difficult to
measure. For example, the NAP notes the Swiss government’s commitment to
carrying out awareness-raising programs geared toward raising businesses’
consciousness of the issue of business and human rights.?°® However, the NAP
provides no specific initiatives that the government hopes to carry out, norin
what timeframe it hopes to conduct such programs.

Other policy instruments contain no commitments at all. For example, Pl41
merely discusses the work and grievance mechanisms of the International Labor
Organization (ILO) and does not commit to any actions on the part of the Swiss
government.

Priorities for NAPS

4.7.

A NAP should prioritize for action the most
serious business-related human rights
abuses.

The Swiss NAP speaks broadly of specific business-related human rights abuses,
but does not prioritize any issue above others mentioned.
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In line with the HRBA, the NAP should focus
on the most vulnerable and excluded
groups.

COMMENTS

The Swiss NAP discusses to a certain extent vulnerable or excluded groups. For
example, under policy instrument 39, the NAP states that “Switzerland will
include business and human rights appropriately in its periodic reports on the
implementation of international conventions, such as the Convention on the
Rights of the Child, and the Convention on the Elimination of all Forms of
Discrimination Against Women.”%” The NAP does not address how those
conventions will be implemented in relation to Swiss business conduct, nor if
any regulatory measures will be take into consideration in this regard, but it
does note that Switzerland will report on their implementation.

The specific rights of children are also addressed, more specifically under policy
instrument 14. The NAP describes a campaign “to combat the sexual
exploitation of children in connection with tourism” that Switzerland launched
five years ago in 2012 with Austria and Germany.®®® This campaign provides a
website through which individuals can report suspicious activities to the Federal
Office of Police.’® Additionally, the NAP states that the federal government
supports projects to protect children that “are focused on compliance with
fundamental labour standards, including measures to combat child and forced
labour.”910

The NAP also briefly touches on gender inequality under policy instrument 21,
mentioning that under the Federal Act on Public Procurement, “the federal
government awards contracts for goods and services in Switzerland” based on
conditions such as whether a business “ensures that men and women receive

equal pay for equal work.”??

258




. SWITZERLAND

4. SCOPE, CONTENT, AND PRIORITIES

COMMENTS

Additionally, the NAP describes planned measures related to sporting events
that address vulnerable groups. Under policy instrument 8, the NAP states that
the federal government “will work with the international sporting associations
which are based in Switzerland..with sponsors, NGOs, international
organisations, other governments and the Institute for Human Rights and
Business to implement the UNGP.”?'? To this end, a “multi-party steering
committee is conducting a series of pilot projects on issues such as...the
establishment of grievance mechanisms and the involvement of particularly

vulnerable groups.”?*3

5. TRANSPARENCY COMMENTS

Full Transparency with All Stakeholders

5.1.  The NBA and any other significant analyses
and submissions informing the NAP should
be published.

Overall, transparency during the Swiss NAP process was lacking. Postulate
12.3503, the parliamentary directive for the creation of the NAP, was adopted
in 2012. The postulate requested that its mandate to create a NAP be fulfilled
within two years, by 2014. The NAP was not published until December of 2016,
nearly two additional years beyond the postulate’s requested deadline. During
this initial two-year period, no terms of reference or strategy was published.

No NBA was conducted or published as part of the drafting process. While
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stakeholder groups “had the opportunity to provide written feedback on two
drafts of the Action Plan,” neither the drafts nor the stakeholder responses to
them were made publicly available.®* The only stakeholder report published
was that developed by Swiss civil society organization, Swisspeace, following its
consultation with external stakeholders. The NAP states, however, that “the
progress of work was discussed several times in the form of multi-party
dialogues.”?'> While the NAP mentions stakeholders’ concerns throughout the
NAP, the full extent to which the Swiss government took stakeholder
recommendations into consideration during the drafting process and
incorporated them into the final NAP is unclear.

The NAP was published in French and German on December 9, 2016, and an
English version was published online on April 18, 2016.

6. ACCOUNTABILITY AND FOLLOW-UP

COMMENTS

Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

The Federal Department of Foreign Affairs (FDFA) and the Federal Department
of Economic Affairs, Education and Research (EAER) are responsible for the
overall implementation and monitoring of the Swiss NAP; while specific policy
instruments will be implemented by the lead federal agency identified in
Appendix | of the NAP.2'® The FDFA and EAER are also tasked with monitoring
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NAP implementation.®” While the NAP also commits the government to
updating and revising the NAP once per legislative period, it does not go as far
as to state explicitly which government agencies will be in charge of future
iterations of the NAP.?*®

6.2.

NAPs should lay out a framework for
monitoring of and reporting on
implementation.

Section 6 of the Swiss NAP lays out a framework for monitoring, updating, and
revising the NAP.**To ensure effective implementation of the NAP, the FDFA
and EAER will join with representatives from business, civil society, and
academia to create a Monitoring Group. The exact role and functions of the
Monitoring Group are to be defined by the group after its creation; though the
NAP does clarify that the Monitoring Group will “regularly discuss progress” of
the NAPs implementation with the FDFA and EAER.?%°

Additionally, the FDFA and EAER will publish a “short joint report on the status”
of the NAP’s implementation at the end of each legislative period.®?! The
Monitoring Group will have the opportunity to comment on these reports.

The NAP will also be updated and revised once per legislative period. The
update of the NAP will be based upon, “an external analysis of the Swiss context
for business and human rights, and any gaps identified in Switzerland's
implementation of the UNGP[s].”9?? Though this process is positive, it does not
reach the level of an NBA because the government will only be reviewing what
is in the NAP, not conducting a broader gap assessment. The NAP gives further
context to the revision process by noting that the update will “examine the

possible integration of environmental aspects associated with human rights.”°%3
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12. UNITED STATES

1. GOVERNANCE AND RESOURCES COMMENTS

Leadership and Ownership of NAP Process

1.1.  Commitment to the NAP process.

The United States announced its decision to draft a NAP on responsible
business conduct in a fact sheet on the U.S. Global Anticorruption Agenda on
September 24, 2014.9%4 The inclusion of multiple government agencies, creation
of interagency working groups, and organization of four regional stakeholder
consultations are all positive signs of the United States’ commitment to the NAP
process.

However, this is undermined by the fact that the U.S. government did not
conduct a full national baseline assessment. Additionally, vague monitoring and
follow-up provisions and a lack of commitment to revise the NAP in the future
also demonstrates a lack of willingness to commitment to a comprehensive NAP
process.

1.2.  Ensure responsibility for the NAP process is
clearly established and communicated.

The White House National Security Council (NSC) was “designated to lead and

coordinate the U.S. government’s efforts to develop the NAP.”9?°

1.3.  Ensure aninclusive approach across all
areas of government.

Sixteen government agencies were involved in the NAP process, including the
Departments of Commerce, Homeland Security, Defense, Justice, Labor, State,
Treasury, Agriculture, Export-Import Bank of the United States, General Services
Administration, Office of Management and Budget, Overseas Private Investment

Corporation, U.S. Agency for International Development, U.S. Trade
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Representative, Small Business Administration, and the Environmental
Protection Agency.®%®

The U.S. government also established a number of interagency working groups
on the “reinforcing issue areas” of transparency and anti-corruption;
investment and trade; labor rights; procurement; human rights; land tenure and

agricultural investment.9?’

1.4.  Devise and publish terms of reference and a
timeline for the NAP process.

The U.S. government published terms of reference and a partial timeline for the
NAP process. The terms of reference for the NAP process were laid out in a
“Frequently Asked Questions” document published in February 2015.°%8 In
addition, the U.S. government provided a timeline for public consultations/open
dialogues in both the FAQ and an announcement of opportunity to provide
input into the NAP process.®?

However, beyond a timeline for initial consultation, the U.S. government did not
publish a timeline in relation to the rest of the NAP process, such as the
drafting, review, or publication dates.

Adequate Resourcing

1.5. Determine an appropriate budget for the
NAP process.

There is no information publicly available on the level of funding provided for
the NAP process.
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2. STAKEHOLDER PARTICIPATION

Effective Participation by All Relevant Stakeholders

COMMENTS

2.1.  Conduct and publish a stakeholder
mapping.

No information on any stakeholder mapping was published.

2.2.  Develop and publish a clear plan and
timeline for stakeholder participation.

In November 2014, the U.S. government released an “Announcement of
Opportunity to Provide Input into the U.S. National Action Plan on Responsible
Business Conduct.?*° This publication outlined the U.S. government’s plan and
timeline for consulting with stakeholders.

The U.S. government sought to establish a series of open dialogues with
multiple stakeholders, including business associations, individual companies,
labor unions, civil society, academics, international organizations, and affected
communities.”3' However, the extent of participation of these different
stakeholder groups is unknown. These dialogues were hosted by different
stakeholders and held throughout the United States:

e New York City: hosted by New York University Stern School of Business’
Center for Business and Human Rights and U.S. Council for International
Business;

e Berkeley, California: hosted by University of California Haas School of
Business’ Center for Responsible Business and the U.S. Network of the
UN Global Compact;

e Norman, Oklahoma: hosted by the University of Oklahoma College of
Law; and

e Washington, D.C.: hosted by the International Corporate Accountability
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Roundtable and the Global Business Initiative for Human Rights.®3?

The U.S. government created a dedicated email address for written submission,
and received submissions on a rolling basis for over a year.®*? In addition, U.S.
government officials “met with NGOs, academic institutions, foreign
government officials, labor unions, businesses, indigenous peoples, and industry
associations to solicit input for the NAP.”934

2.3.  Provide adequate information and capacity-
building where needed.

It does not appear that capacity-building measures were included in the NAP
process.

2.4.  Facilitate participation by disempowered or
at-risk stakeholders.

The U.S. government did not thoroughly facilitate participation by
disempowered or at-risk stakeholders. The U.S. government did state that it
would “look to set up webinars, as well as consider video conferences through
certain embassies or consulates” in order to reach the “most vulnerable
individuals and communities who may be impacted by the conduct of U.S.
companies abroad;”?3 however, it is unclear which, if any, of these steps the
government undertook.

There is no evidence to suggest that specific efforts were made to seek
testimony from rights holders or facilitate opportunities for affected individuals
to participate in consultations. It is also unclear whether the U.S. government
requested evidence of the impacts of U.S. companies domestically or abroad
from impact assessments (either company or community-based). Such evidence
would have provided insight into the priorities and concerns of affected
communities related to company human rights impacts.

2.5.  Consider establishing a stakeholder steering
group or advisory committee.

No stakeholder steering group or advisory committee was created. Whether the
U.S. government considered creating such a group is unknown.
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The NBA as the Foundation for the NAP

According to the NAP, the U.S. government conducted a “stocktaking of laws
and policies implemented to date that support [responsible business
conduct].”?3® However, the extent of this stocktaking is unknown.

The U.S. government did not conduct a full national baseline assessment (NBA).

The U.S. government did “welcome work by others in this area,” including by
reflecting on the “shadow” U.S. NBA conducted by the International Corporate
Accountability Roundtable, but did not conduct a full NBA due to a number of
issues—including the “significant amount of time that would be required to

3.1.  Undertake a NBA as the first step in the NAP
process.

conduct a comprehensive NBA” that covers the large amount of issues
discussed in the NAP.%3/

The U.S. government also relied on existing relevant assessments of current U.S.
policies and practices, including the 2013 U.S. government Approach to
Business and Human Rights document and the 2013 U.S. Open Government
Partnership National Action Plan.®38

3.2.  Allocate the task of developing the NBA to

Not applicable.
an appropriate body. PP
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3. NATIONAL BASELINE ASSESSMENT (NBA)

3.3.  Fully involve stakeholders in the
development of the NBA.

COMMENTS

Not applicable.

3.4. Publish and disseminate the NBA.

Not applicable.

4. SCOPE, CONTENT, AND PRIORITIES

Scope of NAPs

COMMENTS

4.1. A NAP should address the full scope of the
UNGPs.

The NAP is heavily skewed towards voluntary measures, guidance, trainings,
outreach, funding, and dialogue, and is severely lacking in commitments to new
regulatory measures. Additionally, most of the attention is on Pillars | and Il;
Pillar Ill is scarcely addressed.

In terms of substantive content, the following four sub-criteria provide insight
into the U.S. NAP’s coverage of the full scope of the UNGPs without conducting
an extensive analysis of the NAP’s fulfillment of each UNGP, which is a task to be
completed during the national baseline assessment (NBA) process. These four
sub-criteria are: (1) positive or negative incentives for business to conduct due
diligence, (2) disclosure of due diligence activities, (3) measures which require
due diligence as the basis for compliance with a legal rule, and (4) the
regulatory mix (i.e. a combination of voluntary and mandatory measures that
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the State uses to encourage business to respect human rights).>3° These sub-
criteria are not an exhaustive list, but have been supported by other
researchers and advocacy groups as indicative of a NAP’s adequacy in terms of
substantive content. The U.S NAP is unsatisfactory under each of these sub-
criteria:

(1) Positive and Negative Incentives for Due Diligence

Generally, the new actions in the NAP do not provide positive or negative
incentives for due diligence. One new action that could incentivize human rights
due diligence is the commitment on responsible land-based investment. This
commitment states that USAID will help the private sector pilot the Analytical
Framework for Land-Based Investments in African Agriculture through limited
financial assistance and technical assistance.®* The Analytical Framework
provides guidance to companies on human rights due diligence and risk
management for land-based investments in agriculture.®*! Arguably, providing
funding and technical assistance may incentivize companies investing in land for
agriculture to work with USAID to implement the guidance and conduct human
rights due diligence.

Another “new” action that could incentivize due diligence is the closing of the
consumptive demand loophole. Section 307 of the Tariff Act of 1930 has
banned the importation of goods produced with forced labor since it was
enacted, however, the “consumptive demand loophole” made an exception to
this ban, allowing goods produced with forced labor to be imported when

domestic production of a good was insufficient to meet domestic demand for
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that good.®* In 2015, the Trade Facilitation and Trade Enforcement Act
eliminated this exception.®® This ban could incentivize companies to conduct
forced labor due diligence in order to decrease the likelihood that the goods
they are exporting to the U.S. are not denied entry. Although this action is listed
in the NAP as “new,” it was enacted in February 2016, and therefore is arguably

not a new action.?**

Similarly, outcome 1.4 of the NAP states, “USAID will develop a social
safeguards screening questionnaire that Missions may use as an assessment
tool when designing new projects (including public-private partnerships) to
ensure due diligence on social and human rights issues.”®* Though this
commitment focuses more on USAID actions, arguably the social safeguards
screening tool will act as an incentive for private sector actors engaging in
USAID public-private partnerships to conduct human rights due diligence.

Some “ongoing commitments and initiatives” outlined in the NAP could
potentially incentivize certain companies to conduct due diligence. For example,
the NAP mentions Executive Order (EQ) 13627 “Strengthening Protections
against Trafficking in Persons in Federal Contracts,” which was issued in
September 2012.94 This EO (and implementing regulation) prohibits all federal
contractors, their subcontractors, and employees from engaging in certain
human trafficking related practices.?*” Additionally, for a sub-set of
contractors/subcontractors (those with contracts or subcontracts performed
abroad worth over $500,000), this EO requires implementation of compliance
plans and certification that after conducting due diligence no evidence of

trafficking related activities has been found, or, if it has, that remedial steps
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have been taken.?* This certification must be provided prior to the award of the
contract and must be submitted annually during the contract period.®* Thus,
this EO incentivizes due diligence related to human trafficking for some
companies because, depending on the size of the contract/subcontract and
where it is performed, a company may lose out on obtaining a federal contract
if they do not conduct due diligence.

Two other examples outlined in the NAP are the Department of Defense and
Department of State requirements for their private security contractors (PSCs).
Specifically, the Department of Defense requires the PSCs with which it
contracts to “demonstrate conformance with standards consistent with the
International Code of Conduct for Private Security Providers” (ICoC), and the
Department of State requires PSCs to “confirm their conformance” with the
ICoC standard and to also have membership in good standing in the ICoC
Association as requirements to bid in relation to the Department of State’s
Worldwide Protective Services Il contract.?° As the ICoC standard does require
due diligence, this may incentivize PSCs to conduct due diligence so that they
can meet the Department of Defense and Department of State’s requirements
in order to obtain contracts with the agencies.®>!

(2) Disclosure of Due Diligence Activities

There are no new action points that would require disclosure of human rights
due diligence activities. In fact, the NAP explicitly mentions that the Reporting
Requirements for Responsible Investment in Burma, which were once

mandatory, are now voluntary due to the lifting of sanctions through Executive
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Order 13742 issued by President Obama in October 2016.%>?

One ongoing commitment that requires disclosure of due diligence activities
from some companies that is mentioned in the NAP is Dodd Frank Section 1502.
The only new commitment in relation to Section 1502 is to provide guidance

and assistance to companies for this reporting.®>3

(3) Measures Requiring Due Diligence as the Basis for Compliance with a Legal

Rule

There are no new action points that would require human rights due diligence
as the basis for compliance with a legal rule. Some of the existing regulatory
efforts listed in Annex Il do require due diligence, but none of them require
human rights due diligence. For example, Annex Il lists the Bank Secrecy Act,
which requires financial institutions to maintain effective anti-money laundering
compliance programs, which include conducting due diligence when dealing
with senior foreign political figures.®>* Additionally, Annex Il lists the final
Customer Due Diligence Rule that was announced by treasury, which requires
financial institutions to “collect and verify the personal information of the real
people (also known as beneficial owners) who own, control, and profit from
companies when those companies open accounts.”?>> While information on
beneficial ownership is important, collection of this information does not
constitute human rights due diligence. Furthermore, the information collected
will not be made publicly available. Additionally, according to the rule, financial
institutions may rely on the beneficial ownership information supplied by the

customer, provided it has no knowledge of facts that would reasonably call into
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question the reliability of the information.”®*¢ This requirement is met by the
completion of a Certification Form which declares that the information is true
“to the best of [the customer’s] knowledge.”?>’ This flexibility undermines the
strength of the rule, which states that financial institutions must “verify” the
identity of beneficial owners.

(4) Regulatory Mix

The regulatory mix of the U.S. NAP is unsatisfactory. Some of the “ongoing
commitments and initiatives” outlined in the NAP involve regulation of
companies, for example, Dodd Frank 1502 is mentioned in the NAP, and Annex
Il lists regulations such as the Foreign Corrupt Practices Act, the Bank Secrecy
Act, and Executive Order 13627 (which prohibits human trafficking in federal
supply chains and creates certain requirements for a sub-set of federal
contractors), that the United States says it will continue to enforce.®®
Additionally, Annex Il states that the Treasury Department has submitted draft
legislation that, if passed by U.S. Congress, would require “companies formed in
the U.S. to file adequate, accurate, and current information on its beneficial
owners with Treasury,”?>® but no new commitments on this are included in the
body of the NAP itself.

The new action points in the NAP are almost entirely voluntary. Of the new
actions only one clearly involves regulation, and it is arguably not a commitment
to new action. This action is the enactment of the Trade Facilitation and Trade
Enforcement Act of 2015, which removed the consumptive demand loophole
from the ban on the importation of goods produced with forced labor.?®° The
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consumptive demand loophole created an exception to the ban, meaning goods
produced with forced labor could be imported into the United States if
domestic production of the good was insufficient to meet domestic demand.®®!
While the removal of this loophole is a very positive development, this was
enacted in February 2016, and is arguably not a new action.

Apart from this one action, the new commitments in the NAP are heavily
focused on providing guidance, tools, trainings, and funding; convening and
entering into dialogue with other stakeholders; and continuing to implement
existing laws and policies. For example, the NAP states that funding may be
provided for the development of sector-specific tools to help companies and
federal contractors address human trafficking risks in their supply chains; that
the Office of Intergovernmental Affairs will facilitate dialogue among state and
local government officials and the federal government on promoting human
rights through public procurement; and will provide training on responsible
business conduct for U.S. embassies.?®?

While these new commitments are welcome, without pairing these efforts with
legal demands and mandatory measures on companies, they are insufficient to
drive real change.

4.2.

A NAP should address the full scope of the
State’s jurisdiction.

The U.S. NAP does not adequately address the full scope of the State’s
jurisdiction as it is heavily skewed towards addressing issues of corporate-
related human rights abuses abroad. According to the NAP, the plan is

developed to “promote responsible business conduct (RBC) by U.S. companies
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operating abroad.”?%3

The U.S. NAP refers to international and regional organizations and standards
extensively. In its new commitments the U.S. commits to developing an
outreach plan “to continue its efforts to broaden understanding and

794 and to undergo a

implementation of the OECD Guidelines among business,
peer review for the US National Contact Point.?®> The NAP also references the
Department of Labor’s funding of an ILO-let Global Business Network on Forced
4.3. A NAP should address international and Labor®®® and funding of the ILO’s Better Work program in several countries,”®’
regional organizations and standards. and the Department of State’s activities to disseminate and promote the UN
Guiding Principles.’®® Other international and regional organizations and
standards touched on in the NAP include the 2030 Agenda for the Sustainable
Development and its 17 Sustainable Development Goals,*®® the G-7,°7° the
Inter-American Convention Against Corruption,®’! the OECD Working Group on
Bribery in International Business Transactions,’’? and the International Code of

Conduct for Private Security Service Providers.?”3

According to the U.S. government, the NAP focuses on a broad range of issues,

including “human rights, the rights of indigenous peoples, labor rights, land
4.4, A NAP should address thematic and sector-

specific human rights issues.

tenure and property rights, anti-corruption, and transparency.”’4 The U.S.
government also focused the scope of stakeholder consultations based on the
“issues of particular relevance to stakeholders in that location,” including the

financial and technology sectors, extractive industries, the impact of business
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on indigenous groups, transparency and reporting, and government purchasing

power.’’>

The content of the NAP focuses heavily on a set of key thematic issues; namely,
anti-corruption,®’® forced and child labor,®”” human trafficking,®’®

979

transparency,®’® and public procurement.®8°

The NAP process was launched under the auspices of the U.S. Global
Anticorruption Agenda, and the introduction of the NAP by Secretary of State
John Kerry focuses heavily on combating corruption.®®! The NAP focuses on
anti-corruption efforts in multiple new actions and ongoing commitments. For
example, under Outcome 1.1, the NAP states that the U.S. Agency for
International Development “will launch the Global Anti-Corruption Consortium
(GACC), a new initiative to support international efforts to expose corruption,
raise public awareness, and facilitate action by government, law enforcement,
and multilateral organizations.”8 In Outcome 3.1 under ongoing commitments,
the NAP states that the U.S. government will continue to publish information
“designed to assist firms in complying with anti-corruption laws.”?83
Furthermore, Outcome 3.3 outlines the U.S. government’s commitment to
continuing engagement with companies on anti-corruption issues.%®*

Similarly, the NAP focuses on public procurement through a designation
outcome section, Outcome 1.3 “Leverage U.S. Government Purchasing Power to
Promote High Standards.”?8>
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Content of NAPs

The U.S. NAP contains statements that indicate a strong commitment to the
UNGPs. The NAP highlights the UNGPs as an international framework that
encompasses the principles of responsible business conduct, and makes clear
that the UNGPs “apply to all States and business enterprises.”?8® Additionally,
the NAP commits the U.S. government to continue promoting and
4.5. The NAP should include a statement of implementing the UNGPs. The second new action under Outcome 1.1 states
commitment to the UNGPs. “the U.S. government, through [the Department of] State, will continue to
disseminate the UN Guiding Principles through our bilateral, multilateral, and
public diplomacy efforts. State will continue to participate in and host
discussions with companies, civil society groups, and other on these Guiding
Principles, including through its on-going UN Guiding Principles Workshop

Series.”%87

The vast majority of action points in the NAP, both new and ongoing, have no
future timeline associated with them. Only one point in the ongoing
commitments, and three in the new actions specify a timetable of any kind;

4.6. A NAP should comprise action points that though these timelines also lack specificity, only committing the action to be

are specific, measurable, achievable, completed at some point in 2017. For example, the first new action in Outcome
relevant, and time-specific. 1.1 commits the State Department to develop an outreach plan “in 2017”;
similarly, the new action in Outcome 3.2 also commits the State Department to

“establish a plan in 2017.”%88 The first new action under Outcome 5.1 provides

the most specificity, committing the U.S. National Contact Point to “publish a
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2017 outreach plan by early 2017” and to “undergo a peer review in the fall of
2017.7°8°

In addition, it is sometimes difficult to classify the new actions as specific and
measurable commitments as some of these points describe actions that have
already been completed. A number of new actions describe completed actions.
For example, the new action under Qutcome 1.2 is not a commitment to
perform a new action, but a summary of an action that has already been taken,
as is the second new action under Outcome 1.3.9°9 Similarly, the last new action
under Outcome 2.1 does not commit the U.S. government to any new actions,
and instead describes a recent awards ceremony.®?! Clarity about what actions
have already been committed and what actions the U.S. government is
committing to complete is important and will help enable more effective
monitoring of the commitments outlined in the NAP.

A number of new actions described in the NAP lack measurability, because they
do not lay out discreet actions, instead committing the U.S. government to
vaguely promote or continue supporting business respect for human rights or
formulate outreach/action plans whose scope is unknown. For example, the
third new action under Outcome 3.1 commits the U.S. government to “welcome
and recognize new methods of reporting in support of RBC and create an online
resource to that end.”®®? This action point could be improved by specifying what
criteria exist in relation to recognizing good versus bad reporting methods, and
what type of “online resource” will be created. Similarly, in the first new action
under Outcome 4.1, the State Department commits to “foster continued

engagement among relevant stakeholders to support ongoing dialogue and
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collaboration on respecting human rights within the ICT sector.”®%3 This action
point is vague because it is unclear what steps will constitute “fostering
dialogue,” and therefore difficult to measure compliance. Similarly, the first new
action under Outcome 1.1 commits the State Department to “develop an
outreach plan to continue its efforts to broaden understanding and
implementation of the OECD Guidelines among business.”?** However, this
commitment is too vague to allow for effective monitoring of compliance as the
scope, depth, and expectations for this outreach plan are unclear.

On the other hand, there are number of the new actions described in the NAP
are relatively specific, because they commit the U.S. government to continue
with actions that are already well-developed/defined. For example, the first new
action under Outcome 3.3 commits USAID to “support responsible land-based
investments by helping the private sector pilot the Analytical Framework for
Land-Based Investments in African Agriculture.”®®> Due to the fact that this
project is already developed, the scope of the U.S. government’s support for it

is quite well defined.

One example of a more specific and measureable new action is the first new
action under Outcome 3.1 which commits USAID to “develop and/or update 15
public country-level land governance profiles, which explain the land laws, land
use patterns, gender concerns, land administration, and land markets within a
given country.” This commitment is measurable because it outlines exactly the
guantity and contents of the reports that USAID is expected to produce.

However, this action point could be enhanced if it contained a timeline for
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completion.

None of the new actions or ongoing commitments and initiatives made in the
NAP appear to be irrelevant to the subject of increasing business respect for
human rights or overly ambitious to the point they are not achievable. However,
there are a few new actions or ongoing commitments related to the protection
of wildlife against illegal hunting or trafficking that appear to be less related to
the subject of business respect for human rights. %%

Priorities for NAPS

4.7. A NAP should prioritize for action the most
serious business-related human rights
abuses.

Although the NAP does not explicitly prioritize child labor, human trafficking, or
forced labor, at least four of the twenty-eight new commitments in the NAP and
at least thirteen of the forty-three ongoing commitments and initiatives address

these abuses.??’

Beyond human trafficking, forced labor, and child labor, the NAP does not
appear to prioritize any human rights abuses over others.

4.8. Inline with the HRBA, the NAP should focus
on the most vulnerable and excluded
groups.

Although the NAP does address children’s rights extensively in relation to
existing U.S. government initiatives, the NAP does not give adequate attention
to other vulnerable and excluded groups such as indigenous peoples, women,
people with disabilities, and human rights defenders.

Under ongoing commitments and initiatives the NAP discusses the Prohibition

of Acquisition of Products Produced by Forced or Indentured Child Labor, which
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applies the procurement of goods by U.S. federal agencies®®®; the Department
of Labor’s leadership role on the Child Labor Cocoa Coordinating Group®®; the
Department of Labor’s engagement with the ILO-led Alliance 8.7, which is
focused on eliminating the worst forms of child labor, forced labor, and human
trafficking'®; and the Department of Labor’s Child Labor and Forced Labor
Reports!®: among other existing initiatives. However, no new commitments
discuss child labor.

Furthermore, despite stating that “[t]he NAP focuses on a broad range of issues
including but not limited to...the rights of indigenous peoples,”%? only one new
action mentions indigenous peoples. This commitment states that USAID will
assist, through technical and limited financial assistance, the private sector to
pilot the Analytical Framework for Land-Based Investments in African
Agriculture, which the NAP states will “make their investments more
responsible and inclusive of local communities, including indigenous
peoples.”13 Furthermore, women are only explicitly mentioned once in the
NAP, people with disabilities are not mentioned at all. 0%
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Full Transparency with All Stakeholders

No NBA was conducted, and the “stocktaking of laws and policies” was not
made public. The summary of only one of the four regional dialogues was made
public; however, it was not published by the U.S. government, but the civil
society convener of the dialogue.'9%

Similarly, the written submissions received through the NAP process’ dedicated
email address were not published. Civil society groups, such as the International
Corporate Accountability Roundtable (ICAR) and the Business and Human Rights
Resource Center compiled and published the written submissions that

o stakeholders provided to these organizations.%%® However, the full number and
5.1.  The NBA and any other significant analyses ) o ) )
o _ _ content of the written submissions received by the government is unclear.
and submissions informing the NAP should
be published. Additionally, the government did not release any information or summary
documents regarding its deliberation over the content of the NAP. Thus, it is not
clear the extent to which the U.S. government took stakeholder
recommendations into consideration during the drafting process, or its reasons
for not addressing these recommendations in the NAP’s content. For example,
of the 220 specific recommendations made to the U.S. government by ICAR only
fifteen are touched upon by either the ongoing commitments or new actions in
the NAP.1%7 However, it is unclear whether these were included in direct
response to ICAR’s recommendations, and whether the government considered

the additional recommendations during the drafting process.
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Holding Duty-Bearers Accountable for Implementation

6.1.  NAPs should identify who is responsible for
implementation of individual action points
and overall follow-up.

The NAP clearly identifies which U.S. government office is responsible for
implementing each action point through a dedicate column entitled
“Implementing Department or Agency.”1%% As discussed in the next section, no
detail is provided on follow-up, monitoring, or evaluation.

6.2.  NAPs should lay out a framework for
monitoring of and reporting on
implementation.

There is no framework for monitoring or reporting laid out in the NAP. In the
Introduction, the U.S. government states that the NAP is an “example of an
open dialogue through which the U.S. government will continue to
communicate, coordinate, and assess its actions.”19%° The NAP also states that
the U.S. government will continue to accept written “feedback and suggestions”
at the dedicated NAP email address.'9*® However, the NAP does not present any
structured framework, methodology, or timeline for following up with the
commitments made in the NAP or monitoring implementation of the NAP.
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